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Plaintiffs Ronald Allen Smith (Smith) and William Gollehon (Goliehon) have
mcved for Summary Judgment on their claim that pentobarbltal is not an ultra-fast actmg
barblturate within the meamng of Mont. Code Ann. § 46 19- 103(3). Plaintiffs’ motton
should be denied because they have failed to sustain their burden to establish the absence
of any genuine issue of material fact, and that they are entitled to judgment as a matter of
law. Tin Cup County Water v. Garden City Plumbing & Heating, 2008 MT 434, {22,

347 Mont. 468, 200 P.3d 60.

INTRODUCTION
Smith was sentenced to death for the murder of two young men, Harvey Madman,
Jr., and Thomas Running Rabbit, Jr., in 1982. Gollehon was sentenced to death for the
murder of another inmate at M_entana State Prison, Gerald Pileggi, in 1990. The Montana
Supreme Court has upheld the death sentences of both Plaintiffs.

This case was originally filed on April 2, 2008. Most recently, on May 7, 2014,

- thls Ceurt Issued its Order on Crcss-Motlons fcr Summary }udgment (Order) denymg

- Plamttffs mctlon fcr summary Judgment and grantmg summary Judgment to the State on '_ o

_ 'each and every one of the ciaims set fOI‘th in Plamt1ffs second amended complamt except . .

: fcr the “dlSputed issue of matertal fact asto what the Montana leglslature meant by usmg

L _?'-i.__the words ultra-fast—actmg barbiturate and ﬁuther whether pentobarbltal is an

__ -_;ultra-fast-actmg harblturate ” (Order at I 6) The Ccurt feund that at th at stage cf th e B e

. .;_.proceedmgs there was a dlSputed 1ssue cf matenal fact between the expert declaratlcns of o :

i :Plamtxffs expert Dr Heath and the State sexpert Dr Dershw1tz The Court thus
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' determmed that the above issue remarned for the Court to decrde at tnal (Id ) Trrai is.

'currently scheduled for July 27 2015

SUMMARY OF THE ARGUMENT

_' | 1, Plamtlffs Motron for Summary J udgment is based on therr erroneous
-_ assertron that followmg Dr. Dershwrtz 8 wrthdrawal the State 1o ionger has an.expert to |

"’_refute Dr. Heath Therefore Plamtlffs contend there 1s no longer a drsputed 1ssue of -
| :;___rnatenal fact and they are entrtled to summary Judgment However on March 13 2015

'the State ﬁled the Declaratlon of R Lee Evans Pharm D whrch refutes Dr Heath s

_' :_deoiaratlons Dr. Evans states that pentobarbrtal has an almost 1mmed1ate onset of actron, .
:. less than one mmute The onset for thropental is; 10 to 40 seconds In Dr Evans 3
. .oprmon there is ho meamngful dlfference between pentobarbltal artd thmpental m. the
:_'trme it takes to render a person comatose Plamtlffs have faried to meet therr burden on.

% surnmary Judgment and thelr motlon should be demed

In 1ts May 7 2014 Order thrs Court statedfthat there remamed the 1ssue of

-_'-5___’-._what the_M 'nt a Legrslature meant hen 1t used the words “ultra-fasteae__t__m_g




: .'3_';Pentobarb1tal i an uItra~fast acting barblturate w1thtn the rneamng of Mont. Code Ann

- _‘;?§ 46-19—103

B | 3. Dr Heath opmes in thrs case that pentobarbrtal has a slower onset than |

o __ .thxopental but he does not state how much slower Piam’offs msrst that Dr Heath’

. -_statement means that pentobarbltal is not an ultra-fast-actmg barblturate However when

B :Dr Heath appeared as an expert wztness m F londa he stated there is no mfonnanon

o avatlable that wouid alIow an accurate predrctron of how rnuch slower pentobarbrtal

_f; wouId be than thtopental Dr Evans states that the onset of pentobarbrtal 1s almost
_. : tmmedrate iess than one mmute and that there isno meamngful drfference between
_. pentobarbltal and thropental in the ttme it takes to render a person comatose Plamtrffs
"-have falled to estabhsh the absence of a genume issue of matenal fact and thelr motron |
.'-'.Should farl o |

o 4. _ Dr Heath crtes a medtcai reference in hrs expert drsclosure in tlns case to

- show that the term “uitra—fast actmg 1s used in reference to barbxturates Thrs reference L

o ﬁ-"i-states that both thlopental and pentobarbrtal have an almost 1rmned1ate onset ofa action, ) S
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1.  SMITH AND GOLLEHON ARE INCORRECT THAT
‘.. DR.DERSHWITZ’S WITHDRAWAL MEANS THERE IS NO LONGER -
~ADISPUTED ISSUE OF MA’I‘ERiAL FACT THUS ENTITLING THEM o
- '-;_..'ro SUMMARY JUDGMENT S -

R o Plamtlffs msrst they are now entltled to summary judgment because there is no |
o '.longer a dtsputed 1ssue of matertal fact because Dr Dershmtz has wrthdrawn frcm the o o
o case leavmg the State wrthout an expert w1tness to refute Dr Heath Plamtlffs are -

{ .'mccrrect On March 13 201 5 the State ttmely ﬁled the Expert Witness Dlsciosure of

o .'-?R Lee Evans Pharm D attached hereto for the Court s ccnvemence as Exh.tblt 1

| As set forth m Dr Evans Declaratlcn he has a Dcctor cf Pharmacy degree he is RO

' fBoard-certtfied by the Board of Pharmaceutlcal Spec1a1t1es he is currently the Dean of
.'_;Pharmacy at Auburn Umversxty Hamson School of Pharmacy, he holds the rank of -' o

-'_Professor m the Department of Pharmacy Practrce and he partlmpates on a - . : o

o commmnty—based patrent care team Dr Evans is hcensed in the State of Georgta as a.

: ;pharmacxst Dr Evans has testrﬁed as an expert thness m approxrmately 35 cases

o : -_ '-'mvolvmg the pharmacologlcal effect of drugs both fcr the prosecutlcu and fcr the o

, the.




and l'apld effect on conscmusness and respxratory and cardtovascular ﬁmctzons (Id at 5 o "

_1[ 1 1 ) Sodtum pentobarbltal has an almost 1mmed1ate onset of actlon less than a mmute -: '_ |

. : When the pharmacokmetlc propertles of sodtum pentobarbxtal and sodium thlopentai are .'

- '*compared the onset of actlon for the two drugs is almost 1dentzcal for normal doses used NEEE

. _ _dunng mductlon of anesthesm The onset of sodxum pentobarbital is Iess than one.

| "nunute and the onset of th.tOpental is ten to forty seconds (Id atS 7 1]1] 10 12, 15) In o

; ':'Dr Evans opxmon there is no meanmgful dtfference between sodlum pentobarbxtal and :'.:. » .:

. .-.Sodlum thmpentai in the txme 1t takes to render a person comatose (Id at 7 1] 1 5 ) In | o T

_ :.'Dr Evans Opuuon conS1denng the quantlty and speed of admlmstratton sodlum

: | pentobarbltal possesses the desxred pharmacologlcal properttes to mduce coma and death ) _' -

. (Id at8 1[ 16)

Dr Evans notes that as 1ndlcated in Mlssoun Dlrector of the DlVlSlOIl of Adult

-'Instltutxons Dave Donmre s afﬁdawt 1n eight executzons 111 Mlssoun from November 20 s

- ._;.2013 to July 16 2014 death from lethai 1njectton usmg a smgle drug, sodlum

h pentobarbxtal occurred in less than ten nnnutes :f(]a' __at 8,‘
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_ .ZI_I_. - THE LEGISLATIVE HISTORY OF MONT. CODE ANN § 46-19—103
.~ INDICATES THAT THE LEGISLATURE INTENDED THAT THE -
~LETHAL INJECTION PROCESS BE QUICK AND HUMANE.. THE

. LEGISLATURE DID NOT SPECIFY THAT THIOPENTAL MUST BE L

' USED. THE USE OF PENTOBARBITAL COMPLIES WITH THE

' LEGISLATIVE INTENT THAT DEATH BE QUICK AND HUMANE E

' PENTOBARBITAL IS AN ULTRA-FAST-ACTING BARBI’I‘URATE
* WITHIN THE MEANING OF MONT. CCODE ANN. § 46-19-103.

Attached hereto as Exhlblt 2 is the legrslatrve h;story of 1983 Mont Laws ch -
'- ;41 1 wluch s the sessron law that ﬁrst enacted Iethal mj ectxon as an optron to the

executxon of pnsoners sentenced to death and that ﬁrst contalned the phrase

. “ultra—fast—actmg barbxturate” in Mont Code Ann § 46 19 103 The State requests that_._n“' o = i

. 'the Court take Judlcral notxce of the leglslatwe hlstory under Mont R Evzd 202

Senate B111 (S B ) 394 was sponsored by Senator Bob Brown J ohn Maynard

o _f-Assrstant Attorney General was the pnmary proponent of the blll Assxstant Attorney | SRS

o 5 ﬁGeneraI Chns Tweeten also testtﬁed as a proponent Under the brll a person under a N i

- : Ideath sentence wouid have a ehowe between hangmg and lethal lllj ectlon The blll also P

- _{_'changed the place of executlon to the state pnson under the authonty of the warden, as | : o




adopted lethal injection, none of them adopted a law that required the use of an
ultra-fast—actmg barblturate ? whlch was the language in S B. 39%4:
R __ I 97’7 Oklahoma Laws Ch 41 sec l by con‘unuous mtravenous admmlstratmn of
o a Iethal quantlty of an ultrashort-actmg barblmrate in eombmatmn with a chermcal _
- paralytic agent until such convict is dead. | |
i 1977 Tex. Gen, Laws Ch 138 sec. 1: by mtravenous 1n_|ectlon ofa substance or
o substaaces m a lethal quantlty sufﬁcxent to cause death and untd such comuct 1s _

.' dead

1978 Idaho Sess Laws Ch 70, sec. 1: hy mtravenous m_;ection of a substance or

'_substances in a lethal quantlty sufﬁaent to cause death untli the defendant is dead |
- 1979 New Mexwo Laws, Ch 30, sec. 8: by achmmstraﬂou of a contmuous

mtravenous 1nj ectlon of a lethal quantlty of an ultra-short—actmg barbxturate

- in c_ombm_atlon thh a chermcal paralync agent.

1981 Wash Laws Ch 138 sec. 18 by contmuous mtravenous adm1mstratlon of -

: a Iethal dose of sodxum thmpental untll death 1s pronounced by a l1censed 3

physnclan

e '-":_-'1982 Mass Laws Ch 554 sec 60 by mtravenous mjecnon of a substance |

S '. : R or substances ina iethal quantlty sufficlcnt to cause death and untli such pnsoner P

ch.'113,

barbiturate" either. - See 1983 Utah Laws, § 3 (shall each administer a continuous
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' 'mtravenous lIl_] ectlon one of whtch shall be of a iethal quantlty of sodmm thtopental or
__ '-_other equally or more effecttve substance sufﬁcmnt to cause death)

The mmutes from the Montana Iegislatlve hearmgs on S B 394 show that the L

':-_.dlscussmn on what the Leglslature meant by the phrase “uItra-fast-actlng barbxturate” 18 .. R

'j - ..f__hmlted to descnblng the type of drugs talked about as “fast actlng lethai drugs » See Hr g : B

”}_onsa 394 Before theH Jud. Comm Mont 48th Leg Sess at 14 (Mar 16 1983 stmt_

_- ._'_:-'of Rep iverson) (“the type of drugs you are talkmg about here are not the type that ;: - _ o 5

s people would buy for dlspensmg for saie m the pnson as these are fast—actmg iethal

'. | '."drugS")

Unhke the Washlngton Leglslature whlch spemﬁeally requlred in 1ts 1981 law that '_ .- o

e K sodlum thtopental be used for lethal m_l CCthI’lS the Montana Leglsiature dld not state that S o

-sodlum thlopental must be used ’I‘he only explanatlon of the phrase “ultra-fast«acung

3barbzturate” durmg the 1983 Montana legtslative sesswn was that the drugs descnbed are : _. B

| "'--_'_'.-“fast-aetmg iethal drugs » o




The leglslatwe hlstory mdtcates that the Leglslature mtended a quxck and hurnane

L '"-_:_:"death by lethal m_lectlon The use of pentobarbxtal oomphes w1ﬂ1 th.lS mtent The onset of o

s _'__--.:_pentobarbltal is almost 1mmed1ate less than one' mmute and there is no meamngful

o - ::dxfference between thmpental and pentobarbztal m the tlme 1t takes to render a person .

) 3 comatose Pentobarbltal 15 an ultra-fast actmg barblturate w1thm the meamng of Mont T

'“-.__'_‘_'f.CodeAnn §46-19 103 o

oL DR, HEATH HAS STATED IN OTHER CASES THAT THERE IS NO o

* " INFORMATION AVAILABLE THAT WOULD ALLOW AN
. © ACCURATE PREDICTION OF HOW MUCH SLOWER
. -:SPENTOBARBI’I‘AL WOULD BE THAN THIOPENTAL

In an attempt to support the1r clalm that there is no genume 1ssue of matenal fact _3 o

" -_ that pentobarbltal 1s not an ultra-fast actmg barbxturate Plamtlffs pomt to Dr Heath’

- __.'-.Opllll()n in thts case that “Pentobarb1tal has a slower onset and a longer duration than

o :-_:_ 'thtopontal ”. (See P]amtlff‘s Expert Wxtness Dlsclosure subm.ltted May 18 2013 1{ 10 R

'f _'-Bnef m Support of Mot at 4 ) .-_'-Dr | He' 'th__do_ s not state in tlns oase how much slower ;_. . o

pentobarbltal is than thiopenta In:Pardo 'Floﬂda,:'-how ever. 3 tta_che d_-'ho_r_e 5 :Exl:ub;t i




- _i)entobarbltal has a substantlally slower onset than thlopentai the State dld not modxfy the | ..
o .protocol to account for that alleged fact meamng that Pardo may not be fully R
. anesthetlzed before the mjectzon of the second and thll’d drugs m the lethal mjectlon“. o
. '.__'__iseq.aehce | In reJ ectmg Pardo £ argument because it was based on pure speculatlon aod
- "conjecture the Flonda Supreme Court quoted from a decIaratxon Dr Heath prov1ded in I
| '_:'.'.:_thatcase. SRR N -

e There is no llterature regardmg the tlmeframe w1th Wthh pentobarbltai
S would produce anesthema if'it were to be used for induction, Based on
© it chemical properties it is predzctable that its onset of ¢ action would be
. slower than that of thlopental I other words, the time it takes fora -
- patient to transit from consciousness to unconsciousness would be
- longer with pentobarbital than with an equivalent dose. of tluopental
.. But there.is no mformatton available that would allow an accurare
) predzctmn of how much slower zr would be Lo -

s -.'.__:Pardo v Florzda 108 So 3d at 564 (emphasxs provzded by the Court) The Flonda Comt_ '{
L noted that nothmg in Dr Heath’s deciaratlon alleged that Pardo would not be
_ unconscmus or that he would be msufﬁclently anesthetlzed when the other two dﬂlgs are - Lo

N N mtroduced




Dr Evans states that the onset of pentobarbttal is almost 1mmed1ate less than one _' o

| : xmnute and that there is no meanmgful dtfference between pentobarblta! and thxopental : .

'-'-'111 the tlme xt takes to render a person comatose Plamtxffs have farled to estabhsh the

L - absence of a genume 1ssue of materlal fact and thexr motxon should be demed

v, A MEDICAL REFERENCE RELIED UPON BY DR, HEATH IN THIS
. CASE ESTABLISHES THAT PENTOBARBITAL ISAN. PRy
SR ULTRA-FAST—ACTING BARBITURATE. |

L .'.jf.:_In Dr Heath’s Rebuttai Expert Dlsclosure subrmtted m tlus case on June 24 2013 o

.' :-"'__’he 01tes examples in medlcal hterature in whxch the term “ultra~fast-act1ng” is used in R

o reference to barbtturates Dr Heath states that these examples are hsted in the appendtx IEEEE

| ':to the drsclosure (Plamttffs Rebuttal Expert Dtsclosure at 2 1] 3 ) The Errata to

-__"-_:'-Plamt:lffs Rebuttai Expert Dtsclosure subxmtted on July 2 2013 contams the appendzx

- referred to by Dr Heath whmh was madvertently not attached to the ﬁled document The__

: - '_-'last reference in the appendtx prov1ded by Dr Heath is as foilows

@term+@DO 'NO+3286 |




ThlS reference states that both thropental and pentcbarbrtal have an, almost _ o

S 1mmed1ate onset ef actlcn and the maxxmum effects fcr both tlncpental and pentobarbltaI

_. fzare achreved wrthm one mmute (EX 5 at 16 17) (“the cn set Of actlon ranges fmm almcst

E '-mlmechately for methohex1tal Pentobarbatal and thlopentai to 5 mmutes fcr _: o

f'_phcncbarbltal Maxzmum effects of ﬂuopental or pentobarbltal are achxeved w1thm about

| . __'_1 mmute whrle as much as 30 rmnutes may be requrred w1th admlmstratlon of _ o |

- phencbarbrtal”)

Ad‘htlonau}’, SCCHOH M) 1) of the rcference states that “ultra fast actmg” has an : ;" o

- '-.onset of one mmute or iess follewmg mtravenous admmlstratlon as fellows ) L

Ll M) PHARMACOKINETICS o T R
1) Generally, rapid. abscrptzcn Onset cf actlon is usually 15 to 30
o }mmutes for. short»actmg barblturates ultra-fast acting has an onset of _
- “one minute or less follcwmg intravenous, ‘administration and 2 t010 .

* minutes following intramuscular administration; and mtennedlate- . A

"'3 ':._factmg has an onset of 45 to 60 mmutes SRS

"-..:(Ex 5 at 11 )

' .'_own reference estabhshes that thmpental and pentobarbrtal are '. :" o




Respectfuily submztted this 25th day of March 2015
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