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IN THE THIRTEENTH JUDICIAL DISTRICT COURT 
COUNTY OF YELLOWSTONE 

AMELIA MARQUEZ, an individual; and 
JOHN DOE, an individual, 

Plaintiffs, 

v. 

STATE OF MONTANA; GREGORY 
GIANFORTE, in his official capacity as the 
Governor of the State of Montana; the 
MONTANA DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES; and 
CHARLES T. BRERERTON, in his official 
capacity as the Director of the Montana 
Department of Public Health and Human 
Services, 

Defendants. 
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Hon. Michael G. Moses 

PLAINTIFFS’ BRIEF IN SUPPORT OF 
MONT. R. CIV. P. 56 MOTION FOR 
SUMMARY JUDGMENT 
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INTRODUCTION 

In 2021, Montana enacted SB 280, which imposed new restrictions on the ability of 

individuals born in Montana to obtain an amendment to the sex marker on their birth certificates. 

Plaintiffs immediately challenged the new law, bringing multiple state constitutional and 

statutory claims, including a claim that SB 280, and its implementing regulation (the “2021 

Rule”), were unconstitutionally vague in violation of Article II, section 17 (the Due Process 

Clause), of the Montana Constitution. Dkt. 1 (Pls’ Complaint), ¶¶ 1, 3, 81-90; Dkt. 44 (Order 

Granting Leave to File Amended Complaint); Dkt. 42, Ex. A (Pls’ Amended Complaint), ¶¶ 1, 3, 

87-96.  The basis of Plaintiffs’ vagueness claim is that SB 280 and the 2021 Rule fail to provide 

a person of ordinary intelligence a reasonable opportunity to know how to comply with SB 280’s 

provisions, if that is even possible, in order to amend the sex marker on their birth certificate.  

Dkt. 42, Ex. A, ¶ 90. 

SB 280 provides that: “The sex of a person designated on a birth certificate may be 

amended only if the [Department of Public Health and Human Services] received a certified 

copy of an order from a court with appropriate jurisdiction indicating that the sex of the person 

born in Montana has been changed by surgical procedure.” SB 280, 67th Leg. Reg. Sess. (2021) 

(codified at § 50-15-224, MCA (2021)) (emphasis added). SB 280 declared that it was the intent 

of the Montana legislature to repeal the existing attestation process in place for transgender 

Montanans to amend the sex marker on their birth certificates (the “2017 Rule”) and replace it 

with a new process “in conformity with” SB 280 (the “2021 Rule”). See SB 280, 67th Leg. Reg. 

Sess. (Mont. 2021); see also Mont. Admin. Reg. Notice 37-807, No. 24 (Dec. 22, 2017). Once 

promulgated, the 2021 Rule mirrored the exact language of SB 280. See Mont. Admin. Reg. 

Notice 37-945, No. 10 (May 28, 2021); Mont. Admin. Reg. 37.8.311(5)(a); Mont. Admin. Reg. 

37.8.102. 
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 On April 21, 2022, at the preliminary injunction stage, this Court found, that Plaintiffs 

had established a prima facie case that SB 280 is “impermissibly vague in all of its applications” 

and therefore “violates Plaintiffs’ fundamental right to due process because it is 

unconstitutionally void.” Dkt. 61, ¶ 170. In its order, the Court found that Plaintiffs had provided 

unrebutted evidence that no “gender-affirming surgery … that a transgender person undergoes 

changes that person’s sex.” Id., ¶ 161. The Court further recognized that, in light of this 

unrebutted evidence, “it is unclear what type of ‘surgical procedure’ will meet [SB 280’s] 

requirements to change ‘the sex of the person born in Montana[.]’” Id. The Court found that the 

absence of clear guiding standards “could lead to different interpretations among whichever 

judge in whatever constitutes a court with appropriate jurisdiction” and thus “ ‘impermissibly 

delegates basic policy matters to…judges…for resolution on an ad hoc and subjective basis, with 

the attendant dangers of arbitrary and discriminatory applications[.]’” Id., ¶ 168 (quoting Village 

of Hoffman Estates v. Flipside, Hoffman Estates (1982), 455 U.S. 489, 498, 102 S. Ct.  1186, 

1193). 

 On September 19, 2022, following the entry of the preliminary injunction and further 

briefing, the Court entered an order clarifying, “[t]o the extent necessary,” that the preliminary 

injunction encompassed the 2021 Rule and required Defendants to maintain the status quo 

represented by the 2017 Rule. Dkt. 77 (Findings of Fact, Conclusions of Law, and Order 

Granting in Part and Denying in Part Plaintiffs’ Motion Seeking Clarification of the Preliminary 

Injunction), ¶¶ 24, 20; see also State of Montana v. Montana Thirteenth Judicial Dist. Court, OP 

22-0552, 2023 WL 142673, at *3 (Mont. Jan. 10, 2023) (denying request for writ of supervisory 

control as to preliminary injunction’s reinstatement of 2017 Rule); see also Dkt. 117 (Order 

Denying Plaintiffs’ Motion for Leave to File a Second Amended Complaint) at p. 3. 
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Since this Court’s April 21, 2022 Order, Defendants have offered no evidence to dispute 

the conclusions set forth in that order.  To the contrary, they have conceded that the “basis for 

S.B. 280”—that “an individual’s sex could be changed through surgery”—was “mistaken” and 

that, upon reconsideration of that basis, “no surgery changes a person’s sex.” See Deernose Decl. 

Exhibit A (Mont. Admin. Reg. Notice 37-1002, No. 11 (June 10, 2022),1 ¶ 4 (12th paragraph 

thereunder)). 

 In contrast with the vague provisions of SB 280 and the 2021 Rule, Plaintiffs’ argument 

for summary judgment is simple and straightforward, and their entitlement to this relief rests on 

settled law and undisputed facts. SB 280 and the 2021 Rule are unconstitutionally vague on their 

face because they “fail[] to give a person of ordinary intelligence fair notice” of the course of 

conduct that a person must undertake to satisfy their requirements. State v. Dugan, 2013 MT 38, 

¶ 67, 369 Mont. 39, ¶ 67, 303 P.2d 755, ¶ 67. Moreover, they are unconstitutional as applied to 

Plaintiffs because they fail to provide them with actual notice of how to comply with their 

provisions in order to amend the sex marker on their birth certificates and fail to provide any 

guidance as to how those provisions should or could be applied. 

Plaintiffs ask this Court to grant their motion for summary judgment and issue an order 

(1) declaring SB 280 and the 2021 Rule to be unconstitutionally vague and (2) permanently 

enjoining Defendants from enforcing SB 280 and the 2021 Rule. 

STATEMENT OF UNDISPUTED FACTS 

1. In 2021, the State of Montana enacted SB 280. Dkt. 61, ¶¶ 58-59. Dkt. 42, Ex. A, ¶ 37; 
Dkt. 69 (Defs’ Answer to Amended Complaint), ¶ 37. 
 

                                                           
1 Plaintiffs respectfully ask this Court to take judicial notice of the statements made by a government agency 
contained within Mont. Admin. Reg. Notice 37-1002, No. 11 (June 10, 2022). Pursuant to Rule 201(b), a fact may 
be judicially noticed if it is “one subject to reasonable dispute in that it is . . . (2) capable of accurate and ready 
determination by resort to sources whose accuracy cannot be reasonably questioned.” Further, Rule 201(d) states 
that a court must take judicial notice of facts “if requested by a party and supplied with the necessary information.” 
Mont. R. Evid. 201. 
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2. SB 280 provides that: “The sex of a person designated on a birth certificate may be 
amended only if the [Department of Public Health and Human Services (“DPHHS”)] 
received a certified copy of an order from a court with appropriate jurisdiction indicating 
that the sex of the person born in Montana has been changed by surgical procedure.” SB 
280 (emphasis added); Dkt. 61, ¶ 60; Dkt. 42, Ex. A ¶ 38; Dkt. 69, ¶ 38. 
 

3. Gender-affirming surgery, even for those transgender people who have a medical need 
for it, does not “change” their sex. Dkt. 61, ¶ 56; Dkt. 7, ¶ 33-34, 38 (Expert Declaration 
of Dr. Randi Ettner); see also Dkt. 108 (updated Expert Declaration of Dr. Randi Ettner), 
¶¶ 37-38; Deernose Declaration Exhibit A¶ 4 (12th paragraph thereunder). 

 
4. On May 28, 2021, DPHHS proposed adopting the 2021 Rule through Montana 

Administrative Register Notice 37-945. See Mont. Admin. Reg. Notice 37-945, No. 10 
(May 28, 2021). 

 
5. The language of the 2021 Rule, which mirrored the language of SB 280, was 

subsequently codified at Montana Administrative Rule 37.8.311, now Montana 
Administrative Rule 37.8.311(5)(a), and Montana Administrative Rule 37.8.102. See 
Mont. Admin. Reg. Notice 37-945, No. 10 (May 28, 2021); Mont. Admin. R. 
37.8.311(5)(a); Mont. Admin. R. 37.8.102. 

 
6. Amelia Marquez (“Ms. Marquez”) is a woman who is transgender and who wishes to 

correct the sex marker on her Montana birth certificate, which currently identifies her as 
male. Dkt. 61, ¶ 2; Dkt. 9 (Marquez Aff.), ¶¶ 4, 7. 
 

7. Although Ms. Marquez has known she is female for some years and has lived her life 
accordingly, her birth certificate designates her as male. Dkt. 61, ¶ 4; Dkt 9, ¶¶ 4-5. 

 
8. Mr. Doe is a man who is transgender and wishes to correct his Montana birth certificate, 

which identifies him as female. Dkt. 61, ¶ 18; Dkt. 8 (Doe Aff.), ¶¶ 1, 3, 7. 
 

9. Although Mr. Doe has known that he is a man for more than 6 years, and has lived his 
life accordingly for more than three years, his birth certificate designates him as female. 
Dkt. 61, ¶¶ 21-22; Dkt. 8, ¶¶ 3,5. 
 

10. Mr. Doe was diagnosed with gender dysphoria in July 2019. Dkt. 61, ¶ 22; Dkt. 8, ¶ 5. 
 

11. Mr. Doe, with the assistance of his treating health professionals, has taken certain steps to 
bring his body into conformity with his male gender identity.  Dkt. 61, ¶ 23; Dkt. 8, ¶ 6. 
 

12. Mr. Doe began hormone therapy in 2019 and, in the spring of 2021, underwent 
masculinizing chest-reconstruction surgery, commonly known as “top surgery.” Dkt. 61, 
¶ 24; Dkt. 8, ¶ 6. 
 

13. Mr. Doe does not wish to undergo additional gender-affirming surgery at this time. Dkt. 
61, ¶ 25; Dkt. 8, ¶8. 
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14. Mr. Doe does not know whether his top surgery would be sufficient to satisfy the 

requirements of SB 280. Dkt. 61, ¶ 26; Dkt. 8, ¶ 8. 
 

LEGAL STANDARD 

Summary judgment is appropriate when “the pleadings, the discovery and disclosure 

materials on file, and any affidavits” demonstrate that there is “no genuine issue as to any 

material fact” and thus the movant is entitled to judgment as a matter of law. Mont. R. Civ. P. 

56(c). The moving party has the burden of establishing that there is no genuine issue of material 

fact. Sprunk v. First Bank Sys., 252 Mont. 463, 465, 830 P.2d 103, 104 (1992) (internal citations 

omitted). To defeat a motion for summary judgment, the opposing party must present specific 

facts and cannot rely on statements that are speculative or conclusory. Id. 

ARGUMENT 

I. SB 280 and the 2021 Rule Violate the Due Process Guarantee of Article II, 
Section 17, of the Montana Constitution. 

 
Article II, Section 17, of the Montana Constitution guarantees due process. Mont. Const. 

art. II, § 17 (“No person shall be deprived of life, liberty, or property without the due process of 

law”). “The theory underlying substantive due process reaffirms the fundamental concept that 

the due process clause contains a substantive component, which bars arbitrary governmental 

actions regardless of the procedures used to implement them, and serves as a check on 

oppressive governmental action.” Newville v. State, Dept. of Family Services, 267 Mont. 237, 

249, 883 P.2d 793, 800 (1994). Due process encompasses the “basic principle” that “an 

enactment is void for vagueness if its prohibitions are not clearly defined.” City of Whitefish v. 

O'Shaughnessy, 216 Mont. 433, 440, 704 P.2d 1021, 1025 (1985). 

These constitutional prohibitions against vague statutes are nearly as old as Montana 

itself. Less than ten years after Montana was admitted as a state into the union, the Montana 
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Supreme Court recognized that if an act of legislation is so vague that “the means for carrying it 

out are not provided, or are inadequate,” it must be “declared inoperative and void.” Hilburn v. 

St. Paul, M. & M. Ry. Co., 23 Mont. 229, 238 58 P. 551, 554 (1899); see also State v. O’Leary, 

43 Mont. 157, 164, 115 P. 204, 206 (1911) (summarizing Hilburn as providing a “general rule of 

law” that, “if an act of the Legislature is so vague and uncertain in its terms as to convey no 

meaning, or if the means of carrying out its provisions are not adequate or effective, or if it is so 

conflicting and inconsistent in its provisions that it cannot be executed, it is incumbent upon the 

courts to declare it void and inoperative.”). 

“A vague law impermissibly delegates basic policy matters to policemen, judges, and 

juries for resolution on an ad hoc and subjective basis, with the attendant dangers of arbitrary 

and discriminatory application.” City of Whitefish, 216 Mont. at 440, 704 P.2d at 1025. “A 

vagueness challenge to a statute may be maintained under two different theories: (1) because the 

statute is so vague that it is rendered void on its face; or (2) because it is vague as applied in a 

particular situation.” Dugan, ¶ 66.  As explained below, SB 280 is unconstitutionally vague both 

on its face and as applied to Plaintiffs.   

A. SB 280 and the 2021 Rule Are Unconstitutionally Vague on Their Face. 
 

A statute or regulation is unconstitutionally vague on its face “if it fails to give a person 

of ordinary intelligence fair notice that his contemplated conduct is forbidden.” Dugan, ¶ 67 

(internal citations and quotation marks omitted). The Montana Supreme Court, following the 

guidance of the U.S. Supreme Court, has recognized two principal values that the vagueness 

doctrine seeks to safeguard. State v. Stanko, 1998 MT 321, ¶ 23, 292 Mont. 192, 974 P.2d 1132 

1136. First, the doctrine insists that the laws give people of ordinary intelligence a reasonable 

opportunity to know what is prohibited because the Constitution presumes that people are free to 



8 

steer between lawful and unlawful conduct. Id. Second, the Constitution demands explicit 

standards to prevent arbitrary and discriminatory enforcement of statutes. Id. 

The Act and the 2021 Rule are unconstitutionally vague on their face not only because 

they “fail[] to give a person of ordinary intelligence fair notice” of the conduct necessary to 

satisfy the provisions of the Act and the 2021 Rule in order to obtain an accurate birth certificate, 

see Dugan, ¶ 67, but also because they are “so conflicting and inconsistent in [their] provisions 

that [they] cannot be executed.” State v. O’Leary, 43 Mont. at 165, 115 P. at 206.  That is to say, 

“no standard of conduct is specified at all.” Monroe v. State, 265 Mont. 1, 4, 873 P.2d 230, 231 

(1994) (internal citations and quotation marks omitted). 

There is no dispute that SB 280 and the 2021 Rule require that, as a condition of 

amending the sex designation on one’s birth certificate, a transgender person provide DPHHS 

with “a certified copy of an order from a court with appropriate jurisdiction indicating that “the 

sex of the person born in Montana has been changed by surgical procedure.” SB 280; Mont. 

Admin. Reg. Notice 37-945, No. 10 (May 28, 2021); Mont. Admin. R. 37.8.311(5)(a); Dkt. 69,  

¶ 2 (stating that SB 280 “speaks for itself and is the best evidence of its contents”). Defendants 

acknowledge that the Act was “premised on the proposition that an individual’s sex could be 

changed by surgery.” Deernose Declaration Exhibit A¶ 4 (12th paragraph thereunder). They also 

concede that that premise was “mistaken” and that “no surgery changes a person’s sex,” 

Deernose Declaration Exhibit A¶ 4 (12th paragraph thereunder), as this Court already concluded.  

Dkt. 61, ¶ 161. 

There also is no dispute that, after SB 280 and the 2021 Rule went into effect, and until 

this Court issued its April 21, 2022, Preliminary Injunction, “DPHHS started processing requests 

for changes in the sex on birth certificates in accordance with the mandates of SB 280, which 
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required that DPHHS be provided with a court order that met the requirements of SB 280 in 

order to amend the sex designation on the birth certificate[,]” and that “DPHHS rejected any 

requests that were not accompanied that (sic) contained the information required by SB 280.” 

Deernose Declaration Exhibit B. 

There additionally is no dispute that the Act and the 2021 Rule do not identify which 

“surgical procedure” would or could satisfy the Act’s and the 2021 Rule’s requirement. SB 280; 

Mont. Admin. Reg. Notice 37-945, No. 10 (May 28, 2021); Mont. Admin. R. 37.8.311(5)(a); Dkt 

69, ¶ 3. 

There further is no dispute that the Act and the 2021 Rule do not identify who—DPHHS, 

a court, or an applicant's physician—is authorized to decide whether any particular “surgical 

procedure” would be sufficient to meet the requirement, or the basis upon which such a decision 

would be made. They likewise do not specify what court is “a court with appropriate 

jurisdiction” from which an applicant is permitted to obtain the required order, including whether 

someone born in Montana but who lives outside Montana must seek such an order from a 

Montana court. SB 280; Mont. Admin. Reg. Notice 37-945, No. 10 (May 28, 2021); Mont. 

Admin. R. 37.8.311(5)(a); Dkt. 69, ¶ 92. 

Finally, there is no dispute that the Act and the 2021 Rule do not identify the standard of 

proof applicable to the court proceeding that they require or the standard, if any, governing 

DPHHS’s review of the court’s order. SB 280; Mont. Admin. Reg. Notice 37-945, No. 10 (May 

28, 2021); Mont. Admin. R. 37.8.311(5)(a); Dkt. 69, ¶ 3. 

Absent these basic specifications, the Act and the 2021 Rule are “so vague that [they are] 

rendered void on [their] face.” Dugan, ¶ 66; see also Western Native Voice v. Stapleton, 2020 
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Mont. Dist. 3 Lexis 3,¶ 49 (finding Montana’s Ballot Interference and Protection Act (“BIPA”) 

unconstitutionally vague on its face). 

SB 280 and the 2021 Rule not only “fail to give a person of ordinary intelligence fair 

notice” of the course of conduct the person must undertake to satisfy their requirements, Dugan, 

¶ 67, but also provide no notice to any person of what is required, and Defendants have 

repeatedly failed to provide any of the above-referenced specifications at any point during the 

course of this litigation.  

If Defendants genuinely disputed whether SB 280 and the 2021 Rule impose a reasonably 

intelligible standard, they could have so specified and identified, for example, (1) the surgical 

procedure by which individuals can purportedly change their sex, (2) the appropriate court from 

which the person seeking the amendment must obtain the necessary order, or (3) the evidentiary 

standard to be applied by the court adjudicating a request for such an order and DPPHS’s review 

of such an order, if one could be obtained. But they have not done so. 

Instead, Defendants have eliminated any possible dispute that SB 280 and the 2021 Rule 

impose a requirement that is absolutely impossible to satisfy for those seeking to amend the sex 

marker on their Montana birth certificates. That is because both parties agree, as this Court 

previously concluded, that neither gender-affirming surgery nor any other medical treatment that 

a transgender person undergoes changes that person's sex.  Dkt. 61, ¶ 161; Dkt. 42, ¶ 35; Dkt. 

108 ¶¶ 37-38; Deernose Declaration Exhibit A, ¶ 4 (12th paragraph thereunder). 

In light of Defendants’ admission that there is no surgical procedure by which a person 

can change their sex, the Act and the 2021 Rule’s demand for a court order “indicating that the 

sex of the person born in Montana has been changed by surgical procedure” is so vague that “the 

means for carrying it out are … inadequate,” Hilburn, 23 Mont. at 238, 58 P. 554, rendering it 
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“so conflicting and inconsistent in its provisions that it cannot be executed[.]” State v. O’Leary, 

43 Mont. at 165, 115 P. at 206. As such, “it is incumbent upon the courts to declare it void and 

inoperative.” Id. 

B. SB 280 and the 2021 Rule Are Unconstitutionally Vague as Applied to Plaintiffs. 
 

The Act and the 2021 Rule also are unconstitutionally vague as applied to Plaintiffs. A 

statute or regulation “is unconstitutionally vague as applied to [an individual] if: (1) it fails to 

provide ‘actual notice’ to the [individual], or (2) it fails to provide ‘minimal guidelines’ to law 

enforcement regarding the defendant’s conduct.” State v. Hamilton, 2018 MT 253, ¶ 20, 393 

Mont. 102, ¶ 20, 428 P.3d 849, ¶ 20  (internal citations and quotation marks omitted). A statute 

or regulation fails to provide “minimal guidelines” when it fails “to prevent arbitrary and 

discriminatory enforcement.” Id. (internal citations and quotation marks omitted). 

Again, it is indisputable that the Act and the 2021 Rule do not provide “actual notice” to 

Plaintiffs regarding (1) the type of “surgical procedure” they must undergo to comply with the 

Act and the 2021 Rule; (2) what court is “a court with appropriate jurisdiction” from which an 

applicant is permitted to obtain the required order; (3) the identity of who decides whether the 

“surgical procedure” is sufficient to comply with the Act and the 2021 Rule; (4) the standard of 

proof applicable to a court proceeding under the Act and the 2021 Rule; or (5) the standard, if 

any, governing DPHHS’s review of the court’s order under the Act and the 2021 Rule. See SB 

280; Mont. Admin. Reg. Notice 37-945, No. 10 (May 28, 2021); Mont. Admin. R. 

37.8.311(5)(a). The absence of these “minimal guidelines” virtually guarantees that the Act and 

the 2021 Rule will be arbitrarily and inconsistently applied across cases, particularly given this 

Court’s conclusion, and the parties’ agreement, that an individual’s sex cannot be changed by 
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surgical procedure. See Western Native Voice, ¶ 62 (finding BIPA unconstitutionally vague as 

applied). 

The effects of this lack of clarity are particularly acute in this case. For example, although 

Mr. Doe has had chest surgery, he “does not know whether [his] top surgery would be sufficient” 

to meet the Act and the 2021 Rule’s requirement that he have “a surgical procedure to change 

[his] sex.” Dkt. 8, ¶ 8. Mr. Doe “knew [he] was a man well before [he] had surgery and do[es] 

not believe that [his] top surgery is what made [him] a man.” Id. Similarly, if, at some later date, 

either Ms. Marquez or Mr. Doe had the means or desire to undergo gender-affirming surgery, 

they would have no way of knowing in advance whether the particular surgery in question 

ultimately would qualify them to amend the sex designation on their birth certificates or from 

which court they should obtain a court order indicating they have undergone such surgery. For 

these reasons, the Act and the 2021 Rule are unconstitutionally vague as applied, as well as 

unconstitutional on their face. 

CONCLUSION 

While Plaintiffs brought a number of claims in their lawsuit, the vagueness of SB 280’s 

and the 2021 Rule’s provisions renders SB 280 and the 2021 Rule unconstitutional on their face 

and as applied to Plaintiffs. Judgment can be entered in Plaintiffs’ favor without resolving their 

other claims, as a declaration that SB 280 and the 2021 Rule are unconstitutionally vague and an 

injunction against their enforcement will grant Plaintiffs the relief they sought in their Amended 

Complaint.  

For the reasons set forth above, Plaintiffs respectfully request that the Court grant this 

motion for summary judgment, declare the provisions of SB 280 and the 2021 Rule to be so 

vague as to violate Article II, section 17, of the Montana Constitution, and enter a permanent 

injunction against Defendants’ enforcement of SB 280 and the 2021 Rule. 
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I, Akilah Deernose, submit the following Declaration in support of Plaintiffs’ Motion for 

Summary Judgment. I am the Civil Rights Staff Attorney at the American Civil Liberties Union 

of Montana (ACLU-MT) and counsel to Plaintiffs in the above-captioned case. This Declaration 

is based in part on personal knowledge and on becoming familiar with the documents attached to 

this Declaration. If called upon to testify, I could competently testify to the matters set forth in 

this Declaration. 

1. In response to several conversations regarding whether Defendants intended to comply

with this Court’s April 21, 2022 Preliminary Injunction Order and revert to the status quo

in accordance with that Order, on May 23, 2022, counsel for Defendants emailed counsel

for Plaintiffs a copy of the Department of Public Health and Human Services Notice of

Adoption of Temporary Emergency Rule.

2. A true and correct copy of the Department of Public Health and Human Services Notice

of Adoption of Temporary Emergency Rule is attached to this Declaration as Exhibit A.

3. On December 22, 2022, Plaintiffs served their First Discovery Request on Defendants.

4. On January 3, 2023, Defendants requested an extension of time for providing discovery

responses up to February 21, 2023.

5. In an effort to be collegial, Plaintiffs agreed to the extension.

6. On February 21,  2023, Defendants produced Defendants’ Response to Plaintiffs” First

Set of Interrogatories.

7. A true and correct copy of Defendants’ Response to Plaintiffs’ First Set of

Interrogatories, Interrogatory Response 3 is attached to this Decalaration as Exhibit B.

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct, based on my personal knowledge. 



Dated this 20th  the day of March, 2023. 

/s/ Akilah Deernose  
Akilah Deernose 
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INTERROGATROY NO. 3: Identify and describe any of the Defendants’ efforts to enforce SB 

280, the 2021 Rule, and/or the 2022 Permanent Rule, including, but not limited to, which officers 

or employees of the Defendants are responsible for such enforcement efforts.  

RESPONSE: Defendants object for the reason that the term “enforce” is vague and 

ambiguous.  Because SB 280 was immediately effective upon enactment and signature of the 

Governor, DPHHS started processing requests for changes in the sex on birth certificates  in 

accordance with the mandate of SB 280, which required that DPHHS be provided with a court 

order that met the requirements of SB 280 in order to amend the sex designated on the birth 

certificate.   DPHHS rejected any requests that were not accompanied that contained the 

information required by SB 280.  Because the Supreme Court did not preclude the promulgation 

of further rules by DPHHS in its order,  DPHHS promulgated the 2022 Permanent Rule.   

INTERROGATORY NO. 4: Identify each person known to any of the Defendants with 

knowledge of the Plaintiffs’ allegations in the Second Amendment Complaint, and, for each such 

person, include their full name, job title, business or home address, and the nature of and basis for 

the knowledge they possess. 

RESPONSE: Defendants object on the grounds that the foregoing seeks information 

protected by the attorney-client privilege and the work product privilege. Defendants also object 

that the Interrogatory seeks personal individual information protected by their right to privacy. 

Subject to the stated objections and without waiving the same, Defendants will produce individual 

names identifying each person in accordance with an Order of Protection. 

INTERROGATORY NO. 5: Identify the number of individuals, by year, who, from January 1, 

2016, to the present, have requested that the sex marker on their Montana birth certificates be 

amended, including any requests that refer to a “gender” marker. 

EXHIBIT B
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