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.Dear Mr 0ppe1 and Mr Bat1sta

N We wr1te on behalf of our cl1ent Dlsablhty R1ghts Montana to 1nform you of '
o 'pervaswe constltutlonal violations w1th respect to the treatment of 1 prisoners with -
" mental illness housed in the Montana State Prison (“MSP”) and the Montana State
' Hosmtal (“MSH”) Dlsablhty Rights Montana is a non- profit organ1zat1on created -
- pursuant to federal law and charged with protectmg and advocatmg for the r1ghts of :
~individuals with mental illness and other d1sab1ht1es Federal law. grants D1sab111ty
~Rights Montana standmg to brlng lawsmts on behalf of persons with mental illness = = :
... and other dlSabllltleS to ensure that thelr const1tut10nal and statutory rlghts are S
"’ﬂ_”."{protected B Lk BRI B SR

RN Dlsab111ty nghts Montana I3 extenswe 1nvest1gat10n of the cond1t10ns pol1c1es L
o _and practlces at MSP and MSH has revealed numerous v1olatlons of federal law and .
- apattern of conduct that unquest1onab1y magmﬁes instead of reduces, the sever 1ty -
. of the mental illnesses afﬂlctmg prisoners. The pohcles and practices of MSP and
o --'MSH pose a threat not only to the health and safety of prisoners with mental
- illness, but also to the corrections officers and, health care workers who 1nteract
S “with prisoners, and to the general pubhc when the 1 prlsoners are eventually CEARET TN
' ~released. In Sh01t Montana 'S system for dealmg w1th prisoners with. mental 111ness e
at MSP and MSH is broken and your agenmes must take 1mmed1ate actlon to L

é‘é
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Our conclusions result from more than a year of investigation, including a -
review of thousands of prison and hospital records, interviews with dozens of
prisoners w1th mental illness, and a December 2013 1nspect1on of MSP by a
.nat1onally recognized expert in prison mental health care. The most serious
'constltutlonal v1olat1ons and unjustifiable pract1ces 1nclude the followmg

e A pattern of del1berately w1thhold1ng medlcatmn from pr1soners w1th
mental illness;

e A patt_ern of deliberately refusing to diag_nos_e_ prisoners as suffering from
‘mental illness despite clear evidence supporting suCh diagnoses;

e Keepmg prisoners with mental illness locked in sol1ta1y conﬁnement 22
- “to 24 hours a day for months, and in some cases years, wh1ch ' '
substantlally exacerbates the1r 1llness, - -

. Us1ng solltary conﬁnement to pumsh pr1sone1s w1th mental illness for -
_inappropriate behavior, in the absence of any legltlmate system for
determmlng whether that behav1or was the result of their 1llness, L

. 'Deprlvmg pr1s0ne1s w1th mental illness of clothes beddlng, proper food
‘and human contact as part of so-called “behavior modification plans” that
N punish prlsoners for behaV101 resultlng from their mental 1llness,

» “The absence of any meanmgful treatment and therapy for the vast
i ma]orlty of prlsoners w1th mental 1llness,

e A fragmented adm1n1strat1ve system that fallS to 1dent1fy and track
individuals with mental illness and fails to take their mental illness into
_account when classlfymg and hous1ng prisoners; and

o Aj mental health treatment un1t that contalns only: 12 beds, despite . .-
L hav1ng more than 275 pr1soners on the psych1atr1st 8 caseload S

_ MSH is compl1C1t in the systermc m1streatment of pnsoners w1th mental

' 1llness Our. 1nvest1gatlon has revealed that MSH transfers to MSP prisoners

§ sentenced Guilty But Mentally I simply to open up bed space or to avoid treat1ng
prisoners who are d1shked by the staff. This practlce 'violates both Montana Code §

o 46-12-312, which governs the transfer of prisoners between MSH and MSP, and the ~

~due process protections of the Montana and U.S. Constitutions. In addition, MSH's |
_ forensic unit is not equipped to handle the safety issues posed by some patients who

. ~courts have sentenced Guilty But Mentally IIL. As a result, when those patients act ...

.out or engage in violent behavior, they are transferred to MSP regardless of

B whether it is in the best interest of their custody, care and treatment needs. In

- thelr present form, MSP-and MSH are. incapable of remedylng the problems that -
o f_plague the treatment of pr1soners w1th mental 1llness at those 1nst1tut1ons '




Disability Rights Montana will file a lawsuit to stop these ongoing violations,
if necessary. However, it is our hope that we can work with the Department of
Corrections (“DOC”) and the Department of Health and Human Services (“DPHHS”)
to resolve this matter in a way that avoids the costs of litigation and provides .. . -
individuals with mental illness the treatment and protections they are guaranteed
by our federal and state Constitutions. Given the seriousness of the violations at-
1issue, however we must insist you give this matter nnmedlate attention. Please -

. contact us by March 14th if you w1sh to d1scuss potentml resolutrons of thrs matter -
“that do not involve htlgatlon : -

Set forth below isa detarled explanation of the numerous const1tut1ona1
“violations by MSP and MSH that were discovered dur1ng our investigation. In
~addition, Exhibit A sets forth the eexperiences of several | prlsoners with mental = _
'~ illness who have suffered from the unconst1tut10nal practlces at MSP and MSH as
revealed durlng our 1nvest1gat10n : '

I_. DOC and MSP are We]l Aware of the Hlstory of Mental Health Treatment
Vlolatlons at MSP S

The cu1rent v1olat10ns are partlcularly dlsturbmg grven MSP 8 hlstory of -
“constitutional violations regarding its treatment of prisoners with mental illness.
- In its 2003 decision in Walker v. State, 2003 MT 134, 316 Mont. 103, 68 P.3d 872
(Mont. 2003), the Montana Supreme Court made it very clear that MSP has a

¢ constitutional obhgatlon to provide prisoners w1th appropriate. mental health

o treatment and to eliminate dlsmphnary practlces that exacerbate prlsoners mental
- -111nesses The Court stated : : :

'.In the case of the mentally ill, bas1c human needs must be
met, along with ‘adequate. opportunities  to develop
“capacities, and adequate mental health care must also be
L prov1ded to treat the. illness. . . . 0u1 Const1tut10n f01b1ds_-. o
" correctional practices which permit prisons‘in the name of o
- behavior - modlﬁcatlon to dlsregald the ‘innate dlgnlty of
'E'-'human belngs espec1a11y in - the ' context where - those o
. persons suffer from serious ‘mental illness.  We cannot -
_sanction correctional practrces ‘that 1gnore or exacerbate
‘the plight of mentally- ill inmates like Walker, espec1a11y' g
“‘when that inmate is forced to rely on the prison for his. -
care and p1otect10n P Moreover if the part1cular'
- conditions of conﬁnement cause. serious mental illness to
“be’ greatly exacerbated or if it depr1ves inmates ‘of their"
* sanity, then prison ofﬁc1a1s have deprived inmates of the
“basic necessity for human ex1stence and have c1ossed 1nto L
' 'the realm of torture R L

Id at ﬁH[Sl 82 (01tat10ns om1tted)




"The Court concluded that MSP’s “behavior modification plans” (‘BMPs”) and
living conditions constitute cruel and unusual pun1shment when they exacerbate
‘the prisoner’s mental health condition and ordered MSP to conform its operat1ons to

the Court’s requirements. Despite this, prisoners with mental illness are still .-
10ut1nely subjected to BMPs. Our 1nvest1gat10n found that four years after the
- Walker. de01s1on, MSP’s mental health director stated in an email that two
individuals found Gullty But Mentally m by the1r sentencmg Judge would be * good
candldates” for a BMP. '

_ In 2009 the DOC faced another lawsu1t Katka V. State challengmg MSP S -
treatment and d1sc1p11ne practices for. ]uven1les w1th mental illness. -DOC resolved
Katka by entering into a 2012 settlement agr eement requiring MSP to 1mplement
-changes regarding its dlagnoses monitoring, treatment and d1sc1p11n1ng of . e
~ prisoners with mental illness. ‘Throughout that case MSP heard from correct1ons -
"and mental health experts who described the detrlmental effects of MSP’s use of :
-._1solat10n and 1nadequate mental health treatment ' :

' Our 1nvest1gat1on found that pusoners w1th mental 1llness regularly ﬁle -
_grievances regarding the quality of mental health care they receive, 1nclud1ng .
- "allegations of mental health staff d1scont1nu1ng needed medications and ignoring
previous dlagnoses and the negative. impact that solltary conﬁnement hason
- prisoners’ mental state. The overwhelming need for mental health services is -
_obvious; MSP’s mental health director publicly stated that mental health staff
“answered over 2,000 mental health requests by prisoners.in 2012 alone. MSP’s -

- failure to properly address such requests was recently made clear when it fired a
:mental health counselor for shredding prisoners” written requests- for mental health
~treatment. In addition, MSPis contacted by family members of prisoners with
mental illness plead1ng for their loved one to be put back on needed medlcatmns
) _.d1scont1nued by MSP mental health staff :

: It 18, 1nconce1vable that MSP c01rect10na1 and mental health staff are _
; unaware of these gr1evances and’ the recent h1story of MSP: bemg forced to change
o 1ts practlces ‘with respect to pr1s0ners w1th mental 1llness MSP staff know what
- the Constitutions require, yet as’ our: 1nvest1gat10n has’ revealed that serious
constitutional violations continue to exist. Given that h1story and knowledge it 1s _
- impossible-to.avoid the conclus10n that MSP staff are deliberately 1nd1fferent to the T
_ harm MSP S practlces cause its pr1s0ners w1th mental 1llness : o

| II'.' - ;MSP V1olates the E1ghth Amendment 8 Prolubltlon Agamst Cruel and

' _'-'Unusual Pumshment By Deprwmg Its Pr1soners of Adequate Mental Health . : :' :_ o

"'=-'Care e

E"-MSP’s obllgatmn to prov1de adequate mental health t1 eatment to prlsoners is

C _-takes from prlsoners the means to prov1de for the1r own needs Pr1soners are EENS
= dependent on the State for food clothlng, and necessary medlcal care. .. . .J ust asa SR




. .priSOner-may starve if not fed, he or she may suffer or die if not provided adequate -
medical care.” Brownv. P]ata, 131 8.Ct. 1910, 1928 (2011). Medical care includes
‘mental health care. See Coleman v, Wilson, 912 F. Supp. 1282, 1298 (E.D. Cal.
11995) (“The obligation to p1OV1de for the basic human needs of prisoners includes a
- requ1rement to provide access to adequate mental health care. . .. If the state fa1ls
. to.meet this obligation, ‘it transgresses the substant1ve limits on state act1on set by -
the Eighth Amendment.”); Madrid v. Gomez, 889 F. Supp, 1146, 1255 (N.D. Cal.
1995) (“There is ‘no underlying d1st1nct1on between the right to med1cal care fo1
physical ills and its psychological or psychiatric counterpa1 t”). Our 1nvest1gat10n
has shown that MSP fails to meet its const1tut1onal obllgat1ons at every step of the
mental health treatment process - : S

L '_ 'A._ : MSP Lacks a Systemat1c and Comprehenswe Mental Health Program.__ k

The const1tutlonal v1olat10ns begln as soon as pr1soners enter MSP The .
-Const1tut1on requ1res that pr1sons maintain a systemat1c program to screen and
‘evaluate inmates for med1cal and mental health needs.” Gibson v. Coumfy of _
Washoe, Nev., 290 F. 3d 1175, 1189 (9th Cir. 2002). Qall’s failure to provide: mental
3 ‘health screening on intake could be found del1berately 1nd1fferent) “Dehvery of -
~adequate mental health care to such inmates requires their identification. For that
“reason it has been held that correct1ona1 systems are required by the Const1tut1on
to put in place a. systemat1c program for screening and evaluating inmates in order '
" to identify those who : requ1re mental health treatment " C’o]eman V. Wllson 912 F.

: Supp at 1305. . |

MSP has no meamngful system for 1dent1fy1ng, class1fy1ng, and mon1tor1ng
prisoners w1th mental illness. MSP officials do not know the number of prisoners -
with mental illness. ‘There 1s no pohcy or procedure to define or. class1fy prisoners
accord1ng to their level of mental health need. Initial screening of prisoners with
- mental illness during intake can occur weeks after adm1ss1on, which is far too long

- to 1dent1fy suicidal. pr1soners or: prlsoners in mental crisis. MSP’s level 2° mental - g
¢~ health evaluatmn which i is conducted if a prisoner: shows s1gns of mental 1llness R

- ;durlng the initial screenlng, can also take weeks. MSP has no clear pollcy
' exPla1n1ng how the information gathered from prisoners at 1ntake should be __
- processed or utilized, whether it should be taken into account when determ1n1ng
~housing, custody level or programmmg, or who should rece1ve cop1es of the
- ._1nformat10n : ' : : > : :

Even the deﬁn1t1on of ‘serious mental 1llness in MSP pohcy is overly narrow o

-_ 3and out of date. Ttis standard practice that serious mental illness is defined as a"

e 'funct1on not only of d1agnos1s, but also of: funct1onal impair ment and the durat1on of ST

-+ _illness or disability. ‘A prisoner has a serious mental illness if he has a currentor -

“recent S1gn1ﬂcant h1story of DSM-IV-TR Axis 1 dlagnoses part1cular1y wherean . R
‘individual experiences s1gn1ﬂcant functlonal 1mpa1rment 1nvolv1ng acts of self harm AR :

~‘or other behaviors that have a seriously adverse effect on life or on mental or:

: .._:.'thSICal health In add1t1on 1nd1v1duals d1agnosed w1th a developmental d1sab1l1ty, | L N




dementla cognitive dlsorders that resultin a sngmﬁcant funct1onal 1mpa1rment
~.involving acts of self-harm, or other behaviors that have a seriously adverse effect -

on life or on mental or physical health, also have serious mental illness. - Similarly,
prisoners. dlagnosed with a severe personality d1s01 de1 that is manifested by
‘episodes of psychosis or, depressmn and results in s1gn1ﬁcant functional 1mpa1rment '
involving acts.of self- harm or other behaviors that have a seriously.adverse effect on
" life or.on mental or phys1cal health, also have a serious mental illness. MSP’s =~ -
definition excludes personality disorders, and refers only to Axis I dlsorders 'unless -
there is certification in the record that the diagnosis has been changed or altered as

~aresult of a subsequent mental health evaluatlon by a l1censed mental health L
_ __profess1ona1 ” DOC Pohcy 3 5.5.

Comp1ehens1ve treatment plans for prlsoners w1th mental 111ness are

":-' essent1al in providing constrtutlonally adequate mental health care. See Morgan- "

“Mapp v. George W. Hill Corr. Facility, 2008 WL 4211699 (E.D. Pa. Sept. 12, 2008) -
(finding that fallure to make treatment plans as required by prison pohcy, comblned :
“with failure to ensure medication compliance, could establish psychiatrists’ .- "
dehberate 1nd1fference) Austm v. Pennsylvania Dept of Corr,, 876 F. Supp 1437
(E:.D. Pa 1995) (approvmg class action settlement after - noting that settlement
~mandated the use of treatment plans). See also TR. v. South Caro]ma Dept. of
" Corrections, C/A No.: 2005-CP-40-2925 (5th Judicial Circuit, Jan. 8, 2014), p. 21,
_'(ﬁndmg constitutional v101at1on for limited involvement: of psych1atr1sts in creatlng '
treatment plans for pnsoners) The American’ Correct10na1 Assomatmn s.standards
. ‘require prisoners with’ serious mental health needs to have a written treatment
. plan based on a comprehenswe evaluat1on by a l1censed mental health professlonal
~ See ACA Standard 4:4350, 4-4372. See also NCCHC Standard MH-G-03 (“[mlental
health services. are prowded accordmg to 1nd1v1dual treatment plans”)

Desp1te those legal requnements and nat10na1 correctlonal standal ds, MSP
appears to have no system in place for the creatron of comprehenswe treatment

o :jplans for prlsoners with mental 1llness Instead, MSP’S mental health system is. an __: S _
" ad hoc system of uncoordinated actions between ‘housing and custody staff, .

) - d1301p11nary staff, medlcal staff and mental health staff. This lack of coordlnated - .
action and planmng makes it 1mposs1b1e for MSP to p10v1de the comprehenswe and; L

L often comphcated care requlred for pr1sone1s W1th mental 1llness

' ”B MSP Mental Health Staff Routmely Mlsdlagnose Prlsoners, Deny o
L Prlsoners Necessary. Medlcatlons, Fail to Review Prlor Mental Health S
Records and Fall to Adequately Evaluate Prlsoners A

Our 1nvest1gatlon revealed substantlal ev1dence that MSP’s mental health

) . staff engage in a pattern of refus1ng to acknowledge the long~stand1ng mental
L 1llness dlagnoses of prisoners and discontinuing medlcatlons for those’ with -
S _estabhshed mental illness. “MSP records show: that the prison’s ‘chief. (and only)

__'j"psych1atr1st regularly changes dlagnoses of pr isoners with long standlng and well

i documented h1stor1es of serlous and pel s1stent mental 1llness to less serlous mental Sl




health conditions, or no mental illness at all, after only brief meetlngs with the .
~patient and no meanrng'ful consideration of prev1ously documented diagnoses. His
notes documentlng these re-diagnoses fail to account for the vast discrepancies with

. previous diagnoses. formulated by qualified treatment pr oviders. MSP records show

“that its psychiatrist. cons1stently fails to acknowledge the pr esence of serious mental
:_1llness, and i 1gnores prlor hlstory and treatment : : i

The psychlatrrst 8 notes of hlS evaluatlons of pr1sone1s convey d1sda1n and in
some cases outright. host1hty toward pr 1soners ‘with mental 111ness His notes also
“show a clear pattern of diagnosing prisoners a‘ mahngerlng or, In othe1 words, _
_ fe1gn1ng mental 111ness for secondary gain.. The psychiatrist appears to believe that
“most, if not all, pr1sone1s with mental illness. are essentlally “fakmg it.” “The
psychiatrist confirmed his d1sm1sswe att1tude toward prisoners with ‘mental illness =

- _dur1ng a panel d1scuss1on at MSP f01 the Ch1ld1en Fam1hes, Health and Human e

- Services Interim Leglslatrve Committee’s Study on State- oper ated public =~
““institutions serving ; individuals with mental illness, 1ntellectual disabilities, and

N chemlcal dependency Durlng this panel he repeatedly stated that the majority of
“prisoners at MSP, who others on the outside perceive are. mentally ill, actually have

o _"untreatable personahty disorders and “don’t want to change The. psych1atr1st s

-~ well-established practice of refusmg to dlagnose clearly disturbed prisoners as

- 'havmg mental illness suggests that he does not care how these human belngs are
o treated and n fact hopes they recelve further pun1shment - : :

o Those acts are clea1 v1olat10ns of | pr1soners const1tut1onal r1ghts See e, g,

» Page v. Norvell, 186.F, Supp. 2d 1134, 1138 (D, Ore. 2000) (allegation that mental .
“health professional downgraded the prisoner’s mental health diagnosis after a two-

_ minute meeting: with no evidence to support’ his clinical ﬁndlngs supported Eighth

~~ Amendment claim); Ruiz v. ‘Johnson, 37 F. Supp. 2d 855, 903 (5.D. Tex. 1999)
_(ﬁndlng Eighth Amendment violation i in part because of over- dlagnoses of -
mahngerlng) See'also T'R. v. DOC, supra, p. 28 (“the failure to approprlately '

. supervise, evaluate and d1spense psychotroplc ‘medications creates a substant1al o R

'1"_r1sk of serlous harm to 1nmates w1th serlous mental 1llness”)

i MSP mental health staff’ 5 dlsbehef of the ex1stence of mental 1llness 1esults "
'_ _1n the dehberate W1thhold1ng of necessary medlcatlons from prisoners with mental ]
illness. - This pattern of behavior is a clear violation of the Erghth Amendment. See

s ':eg, Steele v. Shah, 87 F.3d’ 1266 1269-70 (11th Cir. 1996). To. satlsfy the S
~‘requirements.of the Constltutlon ‘the' admmlstratlon of medication by prlsons must o

" include’ apprOpnate superv1s1on and pel‘lodlc evaluatlon See C’o]eman, 912 F. -

e Supp at 1298, n. 10; Ballav. Idaho State Boazd of Couectmns 595 F. Supp 1558

- (D:Idaho 1984). MSP medical records show that MSP’s psychiatrist engages ina -

'_ :'-_patteln of purposefully d1scont1nu1ng medlcatlons 1nclud1ng psychotroplc and ant1 SR
- psychotic medications that prisoners with long established diagnoses of serious =
- 'mental health d1sorders have taken for yeals The psych1atr1st and MSP’s 1ntake '

R staff often d1scont1nue these medlcatlons w1thout consultlng the pat1ent or after a S




 cursory m_eetir'ig that lasts five minutes or less. Patients’ medications are -
- discontinued without reference to records -from other mental 'health facilities

_ _ MSP mental health staff also refuse to restart medication 1f a prisoner o

) decides to temporarily stop taking medication, and discontinue medication where a
prisoner misses just.a few days of pill pass. The records show a clear bias by MSP

“mental health staff- toward ﬁnding any excuse to discontinue prov1ding medications.

" to prisoners with mental illness, which stiongly indicates that it is the deliberate,
but unstated, policy of MSP. mental health staff to deny the exrstence of mental
1llness in prisoners and to 1efuse to treat it .

C. MSP S Dehberate Use of Sohtary Conﬁnement to Punish and C0ntrol | _-
‘Prisoners With Mental Illness Violates Both the Eighth Amendment BN
and Numerous Nat1onal Standards of Care R :

B Our 1nvest1gation has uncovered substantial ev1dence that MSP uses extreme
~solitary conﬁnementmkeeping prisoners 1solated in cells for 22 to 24 hours a day for :
“weeks and even months at a time—as a common means for addressmg prisoners. -
“with mental illness. Courts across the. country have repeatedly found that this -

practice euphemistically labeled “locked’ housing’ and “segregation,” is effectlvely a.

form of torture that has no place in c1v1lized society and 18 pi ohibited by the Eighth L
. Amendment . 5 :

_ _ Over 100 years ago the U S Supreme Court desm 1bed solitary conﬁnement
- as an mfamous pumshment and re]ected 1t as follows '

s Experience demonstrated that there were "Serious '
: ob]ections to it. A conmderable number of the prisoners _
- fell, after even a short’ ‘confinement, into a ‘semi- fatuous
. -"condition, from which it was next to 1mposmble to arouse
- them,: ‘and - -others became v1olently mnsane; others “still, - e
_'-_f._-i:committed ‘suicide; while those ‘who stood the ordeal RS
5 -better weie not generally reformed and i in most cases did_ L
ot recover sufficient mental act1v1ty to: be of any__- L
" subsequent serv1ce to the community ' S o

| In re Med]ey, 134 U. S 160 168 (1890) More recently, in Madud V. Gomez a v

- federal court described solitary confinement of prisoners with mental illness as. “the_ R
5 mental equivalent of putting an asthmatic ina place w1th little air to breathe " Id I

'_'_'at 1265 66..

The use of solitary confinement to punish prisoners for behav101 that isa

P oduct of their mental illness is unconstitutional. See Johnson v. Beard, 2008 WL- o SR
2594034 (M.D.Penn. 2008) (prisoner stated claim for relief when he asserted that .=

e - he was placed in “punitive segregation for behavior that is a result of his mental R
o illness”); C’o]eman 912 F. Supp. at 1320-22 (punitive treatment of: Pprisoners, acting -
: out because of their mental 1llness held unconstitutional) Auw]d 011 beba]f of H, B R :




V. Lew1s, 803 F. Supp 246, 256 (D. Ariz. 1992) (placement in lockdown “as
- punishment for the symptoms of [the plalntlff s] mental 111ness and as an
alternatlve to mental health care” was unconst1tut10na1) ' '

In 2012 a federal cou1t n Ind1ana concluded that the state s pohcy of placmg
- prisoners with mental illness into solitary confinement (labeled segregated housrng
~units” or “SHU”) v101ates the Eighth Amendment. The court clearly described the -
- ser ious harm that such tr eatment 1nﬂ1cts on p1 isoners W1th mental 111ness R

[T]here are three ways in wh1ch segregatlon is harmful to
pnsoners with serious mental 111ness The first is the lack
of social interaction, such that the isolation itself creates
- problems, - The second is - that the isolation involves
E .s1gn1ﬁcant sensory deprlvatlon The third is ‘the ‘enforced .
~ idleness, permitting noactivities: or. dlstractlons ‘These
factors can’ exacerbate the prisoners’ symptoms of serious
"mental - illness.. ~ This"  condition . is . known -as
' 'decompensatlon an exacerbatmn or -worsening of
"symptoms and 111ness ' L

Indzana Pr oL, &Advocacy Ser VS Commn V. Commr Ind1ana Dep ’t 01" 0011 ectron, .
-1:08-CV: 01317 TWP, 2012 WL 6738517 *15 (S.D. Ind Dec 31 2012) rI‘he cou1t
concluded

| : 1t is inconceivable that any representative portion of our-

- jsoc1ety would put its 1mpr1matur on a plan to subject the
mentally ill “and other inmates descr1bed ‘above ‘to the
SHU, know1ng that severe psycholog1cal consequences s

- will “most probably befall those inmates.  Thus, with

~ “respect to this limited populatlon of the 1nmate class,
- “plaintiffs have estabhshed that continued conﬁnement in -

" the SHU, as it is’ currently constltuted dep11ves inmates T A

S of a m1n1ma1 c1v1]_1zed level of one of 11fe g necess1t1es

I 1d. at *23

Court deCISIOIlS proh1b1t1ng the use of sohtary conﬁnement and seg1egat1on to S

| :"".'contl ol or punish prisoners with mental illness are consistent with the nat10na1 _
Sorh standal ds estabhshed by numerous correct1onal med1ca1 and mental health _ L
' .'.aSSOCIatIOIlS Some of those standards 1nc1ude ' : ' P

Nat10na1 Comm1ss1on on Correctlonal Health Cale (“NCCHC”) Standards :'. S

e -;_for Mental Health Serv1ces in Correct1onal Fac1]_1t1es (2008) MH-E-07: :
ORI '_'“Inmates who are seuously mentally 111 should not be conﬁned under o
SO ;condltlons ofextleme 1solat10n B R P SR R



e Amer1can Bar Assoc1at10n T1eatment of Pri 1soners Standards

o Standa1d 23- 2 8 “No prlsoner d1agnosed w1th ser1ous mental 111ness o
: _should be placed in long te1m segr egated hous1ng

o 'Standald 23 4.3 “[D1sc1pl1nary] sanctrons should never 1nclude '_ _
. '_cond1t10ns of extreme 1solat1on S .

0 -Standa1d 23-6: 11 “Pr1soners d1agnosed w1th serious rnental 1llness
" should not be housed in settings that may exace1bate the1r mental
._'1llness or sulclde risk, pa1t1cularly in settmgs 1nvolvmg Sensory
deprlvatlon or: 1solat1on ' - S s

v :_-__-“::_Arnerlcan Corr ectlonal Assoc1at1on Standa1 ds for Adult Correctlonal R
Institutions (4th ed.) Standard 4-4249: “Total 1solat1on as pumshment for '
[ a 1ule v1olat10n is not an acceptable pract1ce . .

. .__'Arner1can Correctronal Assoc1at1on Standards requ1re that 1nrnates in -
. segregation can write and receive letters on the same bas1s as inmates in
 -the general populatlon . ACA Standard 4- 4266 These standards further
'_ ‘require that “inmates in seglegatlon have 0pportun1t1es for v181tat10n '
“unless there are substantral reasons fo1 w1thhold1ng such prrvrleges
CACA Standard 4 4267. These standards mandate that pr1soners in’:
segregation receive commissary services, library services, social serv1ces
" counseling services, relrglous guidance, recr eat1onal programs and phone '
e _pr1v1leges ACA Standards 4 4272 4 4273 SR

o 'Amencan Psych1atr1c Assoc1at1on Posrtron Statement on Segregatmn of
. Pr1soners with Mental Illness (2012) “Prolonged seg1egat1on of adult
" inmates with serious mental illness, with rare exceptions, should be
avoided due to the potent1al for harm to such inmates. If an inmate w1th e
e :-'Z'ser1ous mental illness is placed in: segregat1on out-of- cell st1uctured e
i --’:therapeut1c activities (1.e. mental healthfpsychlatnc treatmentin
- .appropriate: prograrnmmg space and adequate unstructured out of cell
.:t1me) should be permltted o : : T

= ﬁ--:"_'_Amencan Publ1c Health Assoc1at10n Pohcy 201310 “Prlsoners w1th

s 'j -weeks) or the: COIldlthIlS of their confinement should be modified in a

' serious mental 1llnesses should be excluded from placement in sol1tary
= _conﬁnement - L SR e

e Soc1ety of Correctlonal Phys1c1ans Pos1t1on Staternent on Restucted L
o _K'Housmg of Mentally Ill Inmates: lPllolonged segregation of: 1nmates w1th3ff- e
. serious mental illness, ‘with rare exceptmns, violates basic tenets of " SR
" mental health treatment. Inmates who are seriously rnentally ill should
be e1ther excluded frorn prolonged segregatmn status (Ze. ‘beyond 4

e manne1 that allows for adequate out of cell structu1 ed therapeut1c | o

e




act1v1t1es and adequate t1me in an appr0p1 1ately des1gned outdoor :
exercise area.” o Lo o

Contra1 v to these court dec1s10ns and nat1onal standards MSP regularly uses .
‘extreme forms of sol1tary confinement to pun1sh prisoners ‘with mental illness,
“without regard to whether that behavior is a product of: their mental illness or the _
effect that sohtary will have on the1r health Instead of mak1ng legitimate efforts to_ 3
dlagnose and treat the 111nesses that may be causing the prisoners’-behavior, MSP_
~1in effect locks the prisoners in a steel closet, where they deteriorate, suffer, and %
'engage in self harm. Some pr1sone1s hopelessness ‘manifests in seem1ngly d0c1le
B manageable behavior, however, prisoners continue to suffer the detrimental

. effects of sol1ta1 y conﬁnement result1ng ina decreased ab111ty to 1e1ntegrate w1th
-"others L : . S S

. _1. o “Locked Housulg’

MSP has approxunately 170 sohtary conﬂnement cells located in two “Locked o

Housmg’ units. There are several categories of custody in locked housing; all of .
~which are sol1tary conﬁnement including Restr icted Ad'Seg, Ad Seg and Max -

' Populatlon Within these categories are multlple level systems. Prisoners must

- progress through the most restr1ct1ve levels for at least a month w1th clear '

" conduct” prior to moving to less restrictive levels. Pr1sone1s in Restrlcted Ad Seg
~.and Ad Seg are kept in their cell 23 hours per ‘day with one hour of “outside

- recreation’ each day. Dependmg on the housing unit, outs1de recreat1on e1ther
. occursin a caged area outside or within a cement block with a grate open to the - _
- outside on the top of the block ‘At the most restrictive levels of Restncted Ad Seg s
: 'jand Ad Seg, p11sone1s are not allowed phone calls or v1s1ts - .

: Although most cells have a small w1ndow, some. a1e frosted or covered with
metal. resultmg in. substantlally limited natural light, if any. The cell doors are o

. . solid doors with a small window-and-a food slot -Prisoners receive meals through
+the food slot and eat all of thelr meals in 1solat10n n then cells Many p11soners

- ““report hearmg screammg, cr}hng or other d1sturb1ng noises by prisoners in cells on AR

. '}thelr block,’ ‘many of whom have ser1ous mental illness and-are act1vely psychot1c or '_;

o decompensatlng The screammg can occur day and mght for weeks on end

Pnsoners m: locked housmg experlence 11tt1e to no human 1nte1act1on -

s Prlsoners rarely speak to-or see others with the except1on of corrections ofﬁcers

: f-'peerlng through their cell wmdow du1 ing. rounds or. dur1ng the weekly, very br1ef

. “cell door-visit by mental health staff ‘The only human touch pr1soners expenence ST

. :;when they are placed in ‘handcuffs or restraints.- All prlsoners in locked hous1ng are_-_ R

i -'put 1n restramts whenever they leave the1r cell




_ _ The ]east1estr1ct1ve levels of Ad Seg requ1re pr1soners to be in their. cells 22
~hours a day. A prisoner-at this level is entitled to one hour-per day by himself in

- the dayroom ad301n1ng his cell and one hour in an outdoor caged area by himself.

| They may. also receive two. visits per week from outside visitors, For many, .
" however, their only S1gn1f1cant interaction with other human belngs occurs durlng

_their one hour of dayroom time, when they are per mltted to engage in limited

o conversat1ons w1th prisoners still: locked in their cells, as long as they remain a
~minimum d1stance from the cells doors, or du1 ing outs1de recreation if other -

" .'prlsone1s are also outside in a separate cage. at the. same time. Activities in the

R . prisoners’ cells are also restricted, being 11m1ted to certain hobby arts. and in-cell
. study.. Prisoners. with mental illness receive no mental health therapy or other:

- pr ogrammlng or activities that m1ght reheve the extraordmary stress that the :

- excessive 1solat1on places on the11 already fragﬂe cond1t1on

Although there is some paperwork that mental health staff must complete

3 _' . 'prror toa pr1soner belng placed in solitary conﬁnement there: appears ‘to be no
: _':-:_meamngful inquiry into a prisoner’s mental health We located no instance in

“‘which ‘mental health staff determined a prisoner: was 100 mentally ill to’ be placed in
'_‘locked housing. On the contrary, mental health staff regularly par t1c1pate in- '
-~ decisions to place prisoners with mental illness in locked hous1ng, and attrlbute o
‘obvious symptoms of mental 1llness to vohtlonal behav1or that 18 not the result of

_mental 1llness ' R : - : S

: 2. Drscrphnary detentlon

MSP’s use of sohtaly confmement agalnst prlsoners w1th mental 1llness can
j 1nvolve even more severe forms of punlshment ‘MSP routinely places prisoners
“with. mental illness in “disciplinary detention,” known’ among prisoners and MSP
. staffag “the hole,” for extended periods of time of up to one month.’ During this -

~ ‘time, the prisoner isin 24- hour isolation in a small single‘person cell Some cells

e have blacked out windows, resultmg in a total absence of natural hght They have . |

o out- of cell t1me whatsoever W1th the exceptlon of three ten m1nute showers per
: ';week ' - . : oty SO _

Pr1soners must ma1nta1n ﬁve days of good conduct in the hole before they are

e _ehglble to receive any property Whatsoever 1ncludmg a book or wr1t1ng materials,

X They are pr oh1b1ted from receiving visits, phone calls, recreatmn rehgmus act1v1tles e

~_ortreatment programs for.the duration of their 24-hour isolation in the hole.-

E Although on paper MSP pol1c1es prohrbrt a prlsoner from bemg sentenced to m01e '

~“than'30 days of d1sc1phnary detention; MSP staff c1rcumvent that. rule by TR
_ ."'”33-_.:sentenc1ng prisoners to 30 days, followed by one or two days back in Ad Seg, then R
B "_.":'returmng pr1soners to another 30 days of 24 hour 1solat1on in d1sc1pl1nary R



-3, Behavror Modlﬁcatron Plans

Despite the Montana Supreme Court 8 admon1t1on in Walker V. Sta te, MSP

- _-cont1nues to use behavior modification plans (‘BMPs”) to punish prisoners with

~ mentaliillness for behavior that is a product of their mental illness: Behavior that -
canresultina BMP includes attemptlng self- harm, such as cuttmg oneself or b1t1ng .

- oneself, and spreadlng feces on one’s self or one’s cell—behavior that on 1ts face -

- suggests. the prisoner is sufferrng from mental illness. Our. 1nvest1gatron has shown _
_ that involvement of MSP mental health staff in the BMP process is essentiallya -
sham with mental health professionals fac111tat1ng, rather than regulating; the -
_ 1mpos1t10n of BMPs on pr1soners with mental illness regardless of the effects that
”the punrshments may have on the p11sone1s health : :

MSP pohcy refers to BMPs as “a comprehenswe strategy to. deal w1th and try ek L

| to end, an inmate’s repeated dangerous d1s1upt1ve and/or assaultive conduct that

- isn’t associated wrth serious mental illness.” ‘Detention pohcy informs’ pusoners “if

. “you do anythlng to harm yourself or dlsrupt the safety or security of the unit, you
face be1ng placed ona behavror management plan and all 1tems will be restrrcted 7

Pr1soners placed on- BMPs are e1ther placed ina padded 1solat1on cell or kept

in their own cell for the duration of the BMP A BMP consists of three levels. Wh1le s
Con level 1, all prisoner. clothing is removed; the prisoner is ‘provided a security - .
“mattress, a blanket and suicide smock.” The: prisoner is allowed no property, and all B

meals are nutraloaf a tasteless loaf of food, delivered on a paper towel The.
- prisoner is not allowed any runnrng water whlle on a BMP, -and must request that
~ staff prowde h1m water to drrnk or wash his hands In 1solat1on cells, prrsoners on

o BMPs must go to the bathroom through a grate on the floor, and must request toilet -

- paper, water to wash hands, water to’ drink; and that staff flush the toilet.
' Prrsoners on BMPs are 1n 24- hour 1solat10n wrthout even one hour out of their cell..

If a prisoner. ‘does not ¢ ‘engage in disr uptrve conduct” for 48 hours, the prisoner is

.- -moved to level 2 of the BMP, in which he is given his cloth1ng and a pillow.: After 24 e

_ __"-_';".'hours of 1 non- drsruptrve behav1or the prlsoner can’ advance to Step 3in wh1ch o LU

.. regular meals and beddmg are prov1ded The BMP is “deactwated” after 24 hours DR
i Of nondlsruptrve behavror at level 3. &= _ PR o

MSP mental health staff “clear prlsoners for BMPs for Six- month 1ntervals

" based on their “assessment” of the prisoner’s current ‘mental health status. Dur1ng L
" this six-month peuod prisoners can be placed on BMPs without input from mental

S :health staff ‘Despite the fact that prisoners are being cleared for BMPs for future
*“ conduct in the six-month perrod 'MSP mental health staff certify. that “[t]he

T '3'31nmate ) present behavror is not the direct result of an Axis I serlous mental Y
.~ disorder”; “the inmate is; knowingly, wrlhngly and purposely engaging in the present SRR
. ‘assaultive and/or: dangerous behaviors”; “the inmate does not need a h1ghe1 levelof .0 o
L '_':mental health care or obser vatron 3 and ‘the mmate S. mental status is not- presently :.l RIS
‘deteriorated or deter1orat1ng " Dulmg our expert’s’ 1nspect10n of MSP staff could :

i f..:._-.__not 1dent1fy one case 1n wh1ch mental health staff 1nte1vened to d:lscontmue a BMP _' e



'Desp1te reviewing thousands of pages of records we located no 1nstances in wh1ch

- ‘mental health staff declined to clear a prisoner to be placed on a BMP. This very

) "1mportant function of clearing prisoners for BMPs is not tr acked ‘monitored or

. studled in any form of quality 1mprovement act1v1ty “There is no 1nformat1on about 3
’ ghow many prisoners, if any, are not ‘cleared” for BMP. staff or 1emoved from BMPs
-asa result of mental 1llness andlor deter1orat1on ' : :

: In a 1ecent 1nvest1gat1on the U S. Department of J ust1ce (“DOJ”) concluded
._...that the. very S1m1la1 BMP practices at the. Pennsylvama State 001rect1onal
:Instltut1on at Cresson: violated the E1ghth Amendment because,: ‘among other
‘things, prison ofﬁc1als used pun1t1ve behav1or mod1ﬁcat10n plans.to address
* 'behaviors that are derivative of prlsoners serious mental illness.” Letter from DOJ .
- “to Governor Tom Cmbett p 15 The Department noted that Clesson staff-

“routinely respond to the prisoner engaging in behaviors associated with serious
~ mental illness (such as shoutlng, throwing feces, or banging his head against a wall) - -

= -'_=by further restricting or even: ehmlnatlng whatever mmlmal amounts of therapeutlc -

. unstructured and structured out-of-cell time a prisoner has.” Id at16. The - .
" Department stated that “[t]his practice punishes the sickest of prisoners by

- . depriving them of adequate treatment and other out of cell 0pportun1t1es when they

:need1tmost” Id L S C .

: -';'4 _ MSP’s use of sohtary conﬁnement to pumsh prlsoners w1th
mental ﬂlness exacerbates theu- ﬂlnesses :

L MSP’s use. of sohtary conﬁnement on. pr1soners w1th mental 1llness prevents

: _ithose prisoners from obta1n1ng the mental health treatment they need and .

- exacerbates their symptoms, leading to serious harm such as trauma, -

~“decompensation, psychosis, physical injuries and death One prisoner with mental
“illness explamed to us that years in locked housmg makes him feel like a’ young kid . -

~locked in a closet with othing to do. As a result, he spreads feces on the cell wall to SRR
R ‘keep bad SplrltS away.  Multiple pr1soners ‘with audltory or V1sual hallucmatmns s
B _-'explamed tous that the ha}lucmatmns generally become more intense in 1solat1on '

" as there is; nothmg to d1stract the' prisoner or keep him- grounded m real1ty

B '_ﬁAnother young prisoner with mental illness in locked housmg explamed that the i SRR
. only communication keepmg him going was phone calls with his famlly ‘When that SIORIRE
" _became pr oh1b1ted he lost all hope and pos1t1v1ty, makmg h1m more ﬁ'ustlated and L

'depressed

MSP prrsoners w1th mental 1llness have explamed that months n locked

S ;housmg creates. anx1ety and paranoia, 1ncreased hostility,’ mcreased depressmn and e 5

L _-':'helplessness and 1ncreased sensztwrty to sensory stimuli. Pnsoners inlocked
= _3_fhousmg 1ep01t a yearnmg for 1nteract1on w1th others followed by a fear of other

" hvailable st hep ,,www]tg,t,bt/puﬁdtﬂphp N




- people and nervousness around others. Whlle at first 1solat1on is 1ncred1bly

difficult, prisoners report that after a period of time their inability to interact and =
: hypelsenS1t1v1ty to.sensory st1mu11 renders them 1ncapable of remtegratmg into the -
G genelal prison populat10n Pr1sone1s grow not to trust themselves and worry that =
- “they might explode wher around others Asa result, they grow to prefer isolation, :
often out of fear.of hurtlng othe1s or: rece1V1ng a longer sentence fo1 a new offense 1f :
- relntegrated . e . IRy SR

R A d1spropo1 tlonate amount of the self harm at MSP is. performed by prlsoners
- with mentalillness who are mlsdlagnosed ‘not properly medicated, or subjected to ~ =
‘solitary confinement. This reallty comports w1th the DOJ’s observation in its - _
. Cresson 1nvest1gat10n that ¢ warehousmg prisoners in- 1solat10n, 1nstead of prov1d1ng =

. them with the mental health treatment they need, results in serious. harm and the -
S Elghth Amendment proh1b1ts this. type of dehberate indifference to pr1sone1s
" :._ serlous mental health care needs i DOJ F1nd1ngs Letter Re Cresson p 23.

D .:;. MSP Demes Pr1soners W1th Mental I]lness Necessary Therapeutlc
Treatment ' _

_ Pr1soners w1th mental 1llness have httle if any, meanlngful 1nteract10ns w1th -
mental health clinicians. Therapy groups are. offered by mental health staff for only S

a very. small numbe1 of prisoners, none of whom are in locked housing: Almost no ..
- 1nd1v1dual therapy or counselmg by quahﬁed profess1onals is prov1ded to pr1soners _
- at MSP W1th mental ﬂlness . - . L

Y The 51tuatlon is exacerbated for prlsoners w1th mental 1llness n sohtary
: conﬁnement See Coleman, 912 F, Supp at 1320-21 (adoptlng maglstrate 5 .-

o 'conclusmn that ¢ 1nmates are denied: access to necessary. mental health care whlle

__they are housed in [isolation]”); Pfata, 131 8.Ct. at 1933 (acknowledgmg concern
: that prolonged 1solatlon results in 1nappropr1ate delays of mental health care), I

o :':Cresson facrhtles, the DOJ found “prov1d1ng adequate mental health care to e P
' '-pr1soners with serious ‘mental 111ness requires meamngful out-of-cell activities, such -

- .asindividual and’ group therapy, peer and other counseling; or skills burldmg, as

_ ';well as unstructured activities, such as showers recreation, or eatmg out-of- cell it
~DOJ. Fmdmgs Letter Re: Cresson, p.11. The DOJ concluded that 1solat1ng

- .prisoners with mental 1llness for 23 or more hours per day prevents pnsoners w1th
. serious mental illness from receiving even a fraction of the out-of-cell activities they S
. need.” Just hke MSP. prisoners in locked hous1ng, Cresson prlsoners in 1solat10n R
RS 3-rece1ved zero hours of structured out-of- cell therapeutlc act1v1ty and at most ﬁve -Z. L
e f-hours of unstructured out of cell act1v1ty per week R T SR

MSP prlsoners in: locked hous1ng recelve weekly cell checks by :mental” |

L -"-"health techmmans, many. of whom have very limited mental health education.or R
R tra1n1ng ‘These checks occur at the.cell door: w1th1n earshot of other prlsoners and
L correctmns ofﬁcers Mental health techn1c1ans generally ask a prlsoner how they




are doing, and move on if there is no response. If a pr risoner-expresses a need for -
~mental health services during. these rounds, the mental. ‘health technician will
merely tell the prisoner to submit a wr itten mental health request, wh1ch 1arely

~ resultsina meanlngful response. If a prisoner is sleep1ng, he will miss his chance '_ -

- * for the week, and must wait until the following week for another interaction. Not .

surprising, prlsonels report that they are generally uncomf01tab1e sharlng personal -

 ‘mental health information in a-public setting with an untramed pr ofess1onal who :
they perce1ve will not help them 1egardless of what they say.- Some pr1soners R
: _explamed that these perfunctory weekly rounds actually do more harm than good S

~ because they create frustration and anger that th1s is the pr1mary means of '

Lo addressmg thelr mental health concerns v : :

) MSP has no pol1cy or p1 act1ce regardlng mental health treatment plans or
'any descrlptlon of how psych1atr1c services: should integrate w1th other mental
- health services. “There are no- therapeut1c groups available to prisoners in locked

‘housing. The only treatment received by prisoners in locked housmg is psychotrop1c el e

_ 'med1cat10n which, as discussed above, is rout1nely d1scont1nued with little or no
~evaluation and no leg1t1mate cons1derat10n of the pr1sonels h1stor1cal records of
'mental 1llness : : LA RS .

Non treatment and under treatment of pr1soners w1th mental 1llness has

o ._ -"short' and: long-term negative 1mpacts Prlsoners with mental illness who go

_ untreated are unable to complete necessary programmmg and maintain clear -

“conduct, resulting in an increase in their custody level, more. time in sohtary }

' "conﬁnement further: deterloratlon of mental health, conv1ct1ons f01 new offenses, an -

- Jnablhty to obtain parole, and longer stays at MSP. under the conditions described.

- Clinical research has’ demonstrated that the longer treatment is withheld, the =~

L longer it takes to affect a response and the treatment response 18 less robust than
~h had treatment been prov1ded ina more t1mely manner R S,

MSP s most common response to su1c1da1 1deat1ons is. to put the pr1sone1 on a

S :BMP Not surprlsmgly, the result is that MSP pr1soners exper1enc1ng suicidal

: : '.‘1deatrons refraln from askmg for help or sha1 ing their concerns: for fear of sohtary
‘confinement.. Appllcable standards require 1mplementat10n of suicide prevent1on

o 'plans approved by a health authorlty and reviewed by faclhty admlnlstl ators -
L '.;-comprehenswely tralned in 1dent1fy1ng, screening, handhng and supervising - _
BEREEG O _; su1c1de prone prlsoners See ACA Standard 4 4373 The NCCHC has explalned

. In determ1n1ng the most approprlate housmg for a

' suicidal inmate, facility officials (with concurrence from ST

_:__""_.medlcal and/or | mental health staff)” often tend to' = .
_ phys1cally 1solate (1 e. segregate) and sometnnes restrain - R
. the individual. - These responses ~might be ‘more:

.convenient for. staff ‘but they are detrimental to the'__"._'_ T

' inmate because the- use of isolation escalates the sense of

--__::ahenatlon and further removes the 1nd1v1dual from PrOper;: 5 e




staff supe1v1s1on - L. Furthelmore removal of the
inmates’ clothing (exceptmg belts and- shoelaces) and the -
- use of physical restraints . . . should be avoided whenever
: "poss1ble and used only asa last res01t whenthe 1nmate is °
: _phys1cally engagmg in self- destructlve behaV101 Housmg ﬁ
asmgnments should be based on the ab111ty to maximize :
- 'staff interaction with the inmate, not on decrsrons that -~ =
ﬁjhe1ghten depersonahzmg aspects of conﬂnement '

- NCHHC 2008 Standards for Mental Health Serv1ces 1n Correctlonal Fac111t1es :
: :Appende p. 126.

_ NCCHC states that “ [r]esearch cons1stently reports that approxunately two _
e th1rds of all suicide V1ct1ms commumcate their intent some time before death; and a
“'that any. 1nd1v1dual w1th a h1story of one or more su1c1de attempts isata much _

B _greater. risk for: su1c1de than those who have’ never made an attempt 7 Id. Desplte o
- this, our 1nvest1gat10n revealed that MSP’s psychlatnst is shockmgly dlSIlllSSlVe of

' :_pr1soners cla1ms of prev1ous sulc1de attempts e SRR .

MSP Lacks 0vers1ght and Quahty Control of the Adequacy of Ment al S

Health Care Its Pnsoners Recelve

L It is const1tut10nally suspect for a pr1son to lack some means of evaluatmg 1ts :
" mental health care program. Jones’El v. Berge, 2001 W1, 24379611 (W.D. Wis. Aug.
14, 2001). (supportmg its ﬁndrng of inadequate medical and mental health care by -

o _notlng there was no cont1nuous ‘quality unprovement program” for: health services

. at'the prison); Cody v. Hillard, 599 F. Supp 1025, 1058 (D.S.D. 1984) (holdlng that '
prison’s lack of “quality control program” ’ constituted a “deﬁc1enc[y] ofa: .
'constltutlonal dimension in the health care system”), Lightfoot v. Wa]ker 486 '
F.Supp. 504, 517-18 (S.D. T1l. 1980) (“[A] primary component of a m1n1mally '

: '_-:_--'acceptable colrect1ona1 health care system is the 1mplementat10n of procedures to -

o '_ _:_MSP to mon1tor the pract1ces of that staff R

‘review the quahty of medical care being provrded .The defendants failure in th1s
'. :'regard have prevented them from detecting the 1nadequac1es in their health care -

- services.”). See also T.R. v. .DOC supra, p. 31 (“a major contributing factor to: the o

f:_deﬁc1en01es in'the SCDC. proglam is the lack of a formal c0mprehens1ve quahty
= management program”) SN : i _

o MSP mental health staff have 1ncred1ble power over the llves of prlsoners _'
: w1th mental illness.” Desprte this, there is no quahty control mechan1sm 1n place at




CF : - 'MSP Lacks Sufﬁc1ent Tralned Staff to Pr0v1de Const1tut10nally
Adequate Health Care. L

Y P11son faC111t1es must have adequate stafﬁng levels to dehver med1cal and _
5 _'mental ‘health services to prisoners. See Brown v, Plata, 131 S.Ct. 1910 (201 1): L
-Madrid 889 F. Supp at 1257. A prison violates the Constltutlon where Bross .-

o "stafﬁng deficiencies result in ‘prisoners with mental 1llness not recelving. reasonable L |
. .-access to medical personnel qualified to d1agnose and treat 1llness See Cabrales v.

C’ounty of Los Ange]es 864 F.3d 1454, 1461 (9th Cir. 1989);. Inmates ofA]JngJen y

- County Jail v. Prerce, 612 F.2d 754 (3d Cir. 1979). See also T.R. v. DOC, supra,p.
= 21 (finding constitutional v1olatlon where mental health program was' substant1ally
- ‘understaffed” resulting in' znabﬂlty to provrde effective services to its’ mentally il -

' inmate population”); Abdollalh v. Saaamento 405 F. Supp 2d 1194, 1207 (E.D: Cal. RO
i 2005): (1nadequate stafﬁng does not excuse. lack: of awareness of a rrsk and may lead R
e to a ﬁnd1ng that the state was 1gnor1ng the rlsk) o - S

PO Pr1son mental health staff must also be adequately tramed and quahﬁed
See Balla v. Idaho State Bd. of Corr, 595 F. Supp. 1558, 1577 (D. Idaho 1984)

S (“treatment requires the participation of trained mental health professionals, who R
~ - must be employed in sufficient numbers to. 1dent1fy and treat in an individualized - .
“manner those tr eatable inmates sufferlng from serious mental disorders”);: Har tman

- v. Correctional Medma] Se1 vices, 960 F. Supp 1577, 1582-83 (M.D. Fla. 1996). See _
" also TR v. DOC. supra, p. 25 (“lWlhlle it is clear. that [the departmentof =

L correctrons] does not have enough counselors, it is. equally clear that many of the
o 'counselors they do employ are underquahﬁed ”) : L Sk

_ MSP has 19 mental health staff posrt1ons to provrde servmes to- over 400
- prisoners who receive varying | levels of mental health treatment. Many of those

. positions, however, are perpetually vacant. MSP has had a 75% turnover of mental - o
- health’ staff in the last two years. MSP’s. sole psychratnst has approxrmately 276

_'_-prlsoners on'his caseload 'MSP employs six mental health techn1c1ans who respond T o
otoa ma]0r1ty of 1equests for mental health services by prisoners and conduct weekly -

“mental health rounds” in locked housmg The. only education: reqmrement for
B '5 : mental health techmmans 1s a high school drploma They genera]ly have. very
SRR lmuted experience prov1d1ng mental health ser V1ces and lrttle to no formal '

 ““educationin the subJect Yet they are MSP’s pr1mary means of assessrng the .

o "mental health of 1ts prrsoners

Rt MSP correctrons staff rece1ve a mere fom hour mental health class each year £

: _-and a two-hour mental health class for new staff. With this negligible mental '
“"health tra1n1ng, correctlons staff are not equlpped to pmperly handle the large
-ﬁ _:;.;:'j number of pr1soners w1th varying mental 111nesses over Whom they have custody L

.. The result 1S an effect1ve denial of mental health services for pr 1sonels w1th mental 2 AR
o _f_--:1llness at MSP part1cularly those in sol1tary conﬁnement S e




| III DPHHS Vrolates the Due Process nghts of Patlents Sentenced Gullty But
Menta]Iy m When Transferrmg Them From the State Hospltal to MSP '

: DPHHS has a pattern and pract1ce of transfernng MSH pat1ents sentenced
5 j'Gullty But Mentally 111 (“GBMLI”) to MSP in disregard of their custody, care and -
" ‘treatment needs. At the end of 2018, MSP housed approxrmately 16 GBMI patlents

i ‘who' were originally: sentenced to DPHHS but subsequently transferred to MSP.-

Transfer of a GBMI prisoner- to ‘MSP results in inadequate mental health treatment '
‘ina substant1ally more restrictive env1ronment often 1nc1ud1ng sohtary
" confinement, Despite this, GBMI pr1soners recerve no due process whatsoever prlor
to.or followmg such transfers ~ S R S x

Accordrng to DPHHS MSH staff present GBMI pat1ents to the Forensm

" Reyiew Board (“FRB”) for transfer to MSP. The FRB is comprised of DPHHS and  ~
.. MSP staff.  After the FRB recommends transfer to MSP, the DPHHS Director =

: '-ﬁ-formally orders the GBMI prisoner- transferred. “We have not seen’ any: 1nstance in .

. : _'_wh1ch the. FRB recommended agamst transferrmg a patlent nor have we seen any o
-instance in Wh1ch the DPHHS D1rector declined to transfer a GBMI pat1ent to MSP

“In the case of one GBMI pat1ent transferred to MSP in 2007, arrangements for hls

Y ansport to MSP from MSH were made | prlor to the FRB Board meeting regard1ng

~ his case. In addition, transfer orders: sometlmes d1sregard obvrous mental 111ness in

L "'an attempt to Justlfy the transfer

e : The FRB and d1rector approval plocesses appear to be nothrng m01e than a "
- rubber stamp. of MSH staff's desires to clear bed space or move-out undes1rable _
s ﬁpat1ents w1thout regard to the transferred patient’s custody, care and treatment '

" 'needs. This was made clearin an email from MSP’s mental health director =
R uncovered durmg our 1nvest1gat1on In that email, the mental health director. -
e ;:1nforms her staff that a number.of GMBIT ‘patients. were bemg transferred to MSP

2 'because “the Director: of DPHHS wants to clear out. as‘many. GBMI’s that they can —

S whrch means they w111 come here They heard that we have bed space so they want

= :"to flll us’ up"’

There isa stark contrast between the level of care provrded at MSH and

5 MSP Ind1V1duals transfelred from: MSH to MSP lose inpatient treatment and :
Lo _-rehabrhtatlon services in.a chmcal settmg w1th alow psychiatrist to patlent rat1o Co

o ~This transfer effect1ve1y renders null and V()ld the ]ud1c1a1 ﬁndlng that a person is '_ F

P mentally ill and thereby entitled to DPHHS’S mental health: services.’ CAL MSH,
i every GBMI patrent is asmgned a'treatment team, 1nclud1ng a psychlatrlst or . :_' o L

' advance. practxce psychlatnc nurse, a social’ worker and a nurse, and in some cases, CoEnin

' ‘atreatment specialist and a recreation therap1st "MSH hasover seven full-time= =~ 0o

A psych1at1 ists available at: all times for a population of: approx1mately 209 patlents, R

1esult1ng 1n a psychlatrlst patlent rat1o of approxrmately 1 to 28 S i "




At MSP, a GBMI pat1ent transferred from MSH 18 not asmgned a treatment _
" team, and receives a short, quarterly meeting with MSP’s lone psych1at1 ist. MSP’s

E _'psych1at11st has a caseload of approximately 276 prisoners.. Once a GBMI pat1ent is. -

'_ transferred to MSP, there is no continuity of care or. follow-up by DPHHS staff = -~
- regarding him. DPHHS takes no. steps to ensure that GBMI patlents transfelred to o

: MSP are be1ng housed and treated in a c11n1ca]ly aPPrOPrlate way

AR Once a pat1ent is transferred to MSP there is l1ttle chance of retu1n1ng to R

s MSH “MSP staff can’ only tr ansfer a GBMI prisoner back to DPHHS custody: fora .
voluntary 10- day transfer or by going through 1nvoluntary commitment ]ud1C1al :
L proceedlngs In- September 2013, MSP’s mental health director stated that i in'the .

. '.___'last five years, MSP staff transferled only one pat1ent to MSH through the -
R 1nvoluntary comm1tment process and two patlents for 10 day voluntary transfers

. “The Fourteenth Amendment protects 1nd1v1duals aga1nst the deprlvatlon of |
.':f_hberty or property. by the government without due process.” Portman v.. C’ounty of -

 Santa Clara, 995 F.2d 898, 904 (9th Cir. 1993). DPHHS transfers of GBMI patients - |
- from MSH to MSP 1mpl1cate a substantial number of 11be1 ty: 1nterests Pursuant to

. Mont. Code Ann. § 46-14-312, the DPHHS Director- can transfer GBMI patlents to
: .correctlonal fac111t1es only if. that facﬂrty w1ll “better serve the defendant s custody,

s care, and treatment needs and only after cons1der1ng the recommendatlons of the

‘professlonals prov1d1ng treatment to the defendant and recommendatlons of the
. professionals who have evaluated. the ‘defendant.” This creates a llberty interest for o
~GBMI patients to be transferred toa correctlons facrhty only after cons1derat10n of .~ -

“recommendations by professlonals who have treated and evaluated the pat1ent and

: transfer only to fac111t1es that bette1 selve h1s custody, _care and treatment needs L

e In add1t1on, Mont Code Ann § 53 12 142 guarantees MSH patlents the o
x r1ght to the least restnctlve condltlons necessary to achieve the purpose of

'_ ‘commitment.” Ind1v1duals remanded to the custody of DPHHS after be1ng found
- GBMI:who reside i in MSH enjoy thls rlght equally with individuals who are cw1lly

E';"commltted to MSH. See Baxstrom v. R.E. Herold; 383 U.S. 107 (1966) (the rights

o _'181mply because that: 1nd1v1dual 18 commltted in the: cr1m1nal context) All

: --1nd1v1duals ‘sentenced GBMI and remanded to- DPHHS also retaina llberty 1nterest S

Soin receiving adequate mental health treatment and conﬁnement that is not cruel

SR and unusual

e given 1o those cwl_lly commltted cannot be demed toa s1mllarly 31tuated 1nd1v1_dual - -

S These hberty mterests trlgger due pr ocess 1equ1rements pnor to transferrmg T
— _.GBMI patients from DPHHS custody to MSP. 'As described by the U S. Supreme IR
" Court in Mathews v. Eldridge, 424 U.S. 319, 348 (1976), “[tThe essence of due
. process is. the requn:ement that‘a person in ]eopardy of serious loss (be glven) notlce TR

s . -of the case: agamst him and opportumty to meet it.” GBMI patlents transferred to - s
oo MSP are not given an’ oppm tunity to: speak to present ev1dence, or to call w1tnesses.i 5 e

“"No 1ndependent cl1n1C1ans are utilized. No family members or prevzous ‘mental -

i -:_j-f_'health care prov1ders a1e consulted The patlent is not even present at the FRB’

20 :_;:' s




. 'Zdehberatmns As such the transfer p1 0cess v1olates GBMI pat1ents due process
: .'1 lghts . : . . : .

- V. Other States Have Settled Lawsmts Challengmg Practlces S1m11ar To Those :
' AtIssueHere L EP LA ST _ e

R - Faced w1th 1awsu1ts challengmg such practlces pI‘lSOIl systems in othel e
' -states have enteled 1nto settlement agreements that make extenswe changes to

: Massachusetts Department of Cor1ect1on agreed to." proh1b1t[| the placement of w0

S inmates with serious mental. illness in Departmental. Disciplinary Units, a form of

; '.seglegatlon and 11m1t|] the use of other forms of segregation of inmates w1th se1 10us

- -mental’ illness,” “screen inmates both before and during confinementin. .
; ”_:_-*segregatlon ” “maintain a number of Secured Treatment Units to prowde an o
-~ alternative to. segregatlon for. 1nmates w1th serious mental 111ness, ‘and to 1nteg1 ate

i :mental health professionals into the dlsc1phnary process. ” DJSabzbty Law Ctr, v.

B | 'Massac]wse.tts -Dep't of Correction, CA 07-10463- MLW 2012 WL 1237760 (D. Mass,

- .Apr 12, 2012) ‘See also State. of Connectzcut Office of P otectwn and Advocacy for

S '-Persons with DJSabJJItzes, CA 3:03-¢v-01352-RNC: (D Conn.. Sept 13, 2006); Mast, et

| ‘al V. Donabue et al 2:05-cv- 00037 LJM-WGH (S.D. Ind. Nov. 26, 2007); Peop]es et-__ L

 al.v. Fischer, et al, 11-CV-2694 (SAS) (S.D.N.Y. Feb. 19, 2014). We hope that DOC

SR and DPHHS are. s1m1lar1y w1111ng to make the extensive changes necessary to

L correct the const1tut1ona1 v101at10ns desc1 ibed in th1s letter

i .. V . Preservatlon of Ev1dence

: Based cn the 1nformat1on ga1ned durmg our 1nvest1gat10n D1sab111ty nghts
S Montana is prepared to 11t1gate these issues, As you. know, this potential future
s 11t1gat10n triggersa. duty for MSP; MSH DPHHS and: DOC to preserve all relevant

'_ 5'_'mater1al evidence. - See Sllvestn V. Ge.n Motow Cory p.; 271 F.3d 583, 591 (4th Clr
o :.'2001) (“[t]he duty to preserve materlal ev1dence arises not only durlng 11t1gat10n but -

: :Z_know that the ev1dence may be relevant to ant1c1pated 11t1gat1on)




Sincerely,

¥ _nna Conley

~James Park Tayl.01 R

L Amencan Clvﬂ L1bert1es UIllOIl of Montana -

. P.O. Box 9138

: '_Mlssoula MT 59802

: annao@aclumontana org -

_, (406) 443 8590 ext. 3056

N J effrey S1mm0ns

" Foley & Lardner LLP.

_f_":Sulte 5000 . .
150 East G11man Street

S Madlson WI 53703 1482 i

.1s1mm0ns@folev com

; -;(608) 258 4267
ot Kyle Ann G1 ay

" Holland & Hart, LLP:

401 North 31st Street

- Suite 1500 '
L Bllllngs MT 59101 1277

kgra y,@hollandhart com '

_;'-(406) 252-2166.
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:XHIBIT A: EXAMPLES OF PRISONERS NEGATIVELY IMPACTED}BY THE g
- CONSTITUTIONAL VIOLATIONS OF DOC AND DPHHS'




























A _h11 at’ MSP __ ohn:'has spent over thlee years in sohtary onﬁnementim' '




nt1depressant However today_he'was*bordermg on being out of control and so in






















