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:  Aftorney General Tim Fox
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SENT VIA EMAIL AND U.s. MAIL
Re Comments on Proposed “Montana Locker Room Prtvacy Act
Dear Attorney General -Fox:
On behalf of the ACLU of Montana the Montana Human nghtS Network, Montana Women :
- Vote, Forward Montana the Montana Coahtlon Against Domestlc and Sexual Vlolence Planned :
Parenthood of Montana, and the Prrde F oundatlon, and pursuant to Mont Code Ann §13 27~ '

312, please find the followmg comments on the proposed ballot 1n1t1at1ve masleadmgly entrtied

“The Montana Locker Room anacy Act.”

As you know, your ofﬁce is charged wrth revrewmg proposed ballot 1ssues for legal sufﬁcrency

' That means that a petttton must comply “wrth statutory and constrtuttonal reqmrements

I_ - governmg submrssmn of the proposed 1ssue to the electors i Mont Code Ann § 13 -27- 312(7) _ ._
. .'_'E(emphas1s added) Although the iegal sufﬁmency revrew “does not 1nciude consrderatton of the' e
substantlve legalrty of the i issue 1f approved by the voters, nevertheless we are mctudmg
: comments demonstratmg the substantlve deﬁcrenmes of tlde Montana Locker Room Prlvacy Act o

_ (heremafter “MLRPA”)

L The seemmgiy mnocuous ianguage of the MLRPA 1s de31gned to conﬁase the voters Desp:te the
'-_reference to locker rooms and prlvacy, and the lack of any reference to transgender people in the o
S ;ba]lot statement Montana voters must be made aware that the sole purpose of thls mitratlve is to b SR

L ban transgender people from accessmg pubhc facﬂltles ! PNt L




As such, the MLRPA is legaily deﬁcrent faclally unconstltutlonal would threaten
. fundamental notlons of farrness, equallty and dlgnity of all Montanans, and would have
: devastatmg financlal consequences for. the State Thxs damagmg and dlscrlmmatory :

inlttatwe shou!d be rejected by the Attorney General

If your ofﬁce does not reject the ballot 1n1t1at1ve outrrght 1t must revise the bailot statement to

ensure rmpartrahty, and craft an accurate ﬁscal statement

I The ballot statement is mlsleadmg and does not express a true, xmpartial
cxplanatlon of the proposed ballot i 1ssue -

| :The “Montana Locker Room Privacy Act” 'c.over's rnore much more than simply locker
TOOMS, and actually jeopardizes the prlvacy of ordmary Montanans. It uses.the term ‘sex”ina
;mrsleadlng way 1o single out transgender people, and it does not * provrde for
| accommodatrons as stated Taken as a whole the ballot statement would not permlt a voter 1o
- understand the nature of. the measure and would create preJudlce in favor of the. measure. As
-such the proposed bailot statement mcludmg 1ts t:tle, is mlsleadmg and is legaily msufﬁcrent
' Mont Code Ann. § 13-27- 3 12(4) (“The ballot statements must express the true and 1mpart1al
expianatron of the proposed ballot issue in plam, easrly understood Ianguage ”)
The Attorney General must revrew a proposed ballot statement for iegal sufﬁc1ency, and
rev1se the statement to cure any deﬁcrency Mont Code Ann § 13-27 312(8)(b) A ballot "
_. : statement that makes an argument or 1s wrttten m a way that creates prejudrce for or. agamst the s
o :.'1ssue 1s deﬁcrent Mont Code Ann § 13-27 312(4) Wh1le a thorough descrlptlon of every aspect' o
B of a proposed measure is not necessary, an onnssron may rmslead voters and requrre rev151on -
:See Montana Cansumer Fm Ass n y. State ex rel Bullock 2010 MT 185 1[ 13 357 Mont 237
| 243, 238 P, 3d 765 769 (requrrmg Attorney General to revrse ballot statement that hsted only two_. :

e -:types of anns to whlch a proposed cap on mterest rates would apply)

Whrie the 1n1t1at1ve tlle purports to cover locker rooms, in fact the MLRPA covers

' “locker rooms changmg rooms restrooms and shower rooms in any government bu:idmg or.

B pubhc school i Sectlon 3(1) deﬁnes “changmg facrhty as any “facrlrty in whlch a person may

L --'be ina state of undress in the presence of others mcludlng, but not lrmlted to, a locker"'oom, e




changing room, or shower room.” “State of undress” is not deﬁned ~ Any number of physrcal

'_ locatrons or fac1lrtres would fall under the MLRPA mcludrng a un1ver51ty hallway where a

| student is removmg his ‘outton up shirt to prepare fora soccer game, a government d1n1ng area

- -where an employee is changrng her socks, the school nurse s offrce ora classroom where .

| : chlldren are removrng wrnter clothes The. app11cat1on of the MLRPA is potentrally 11rn1t1ess As

such “locker room *is a mrsleadrng element of the trtle that could prevent a voter from castrng

an. mtelhgent and mformed” ballot C‘ztrzens Rrght fo. Recall V. State ex rel McGrath 2006 MT

-192 916, 333 Mont 153,157, 142 P. 3d 764 767.1t would be more accurate to ornrt the term '

replace rt wrth a more mclusrve and general term such as “facrhtres or governrnent burldrng,

.or retam it as one 1tem in a lrst such as restroom locker roorn and other facrlrties o
Moreover the bailot statement suggests that the statute is 1ntended to provrde pnvacy,

' safety” and “marntarn order and drgmty ”? There is no evrdence that the “safety” and “order and

: drgnrty” of Montanans is. m ]eopardy under exrstrng law In add1tlon the term prrvacy is -

vague and mlsleadmg A reader could assume that the requrrernent referred to prohrbrtmg people

frorn revealrng therr genrtals to others wrthout consent (somethrng already largely prohrbrted

under Montana law) requlnng people to announce themselves when they énter sensrtrve areas

-compelhng the government to add prrvacy screens, shower curtams or ﬂoor-to-cerlrng stall

_'doors 1n facrlrtles or guaranteemg that transgender people cannot be forced to use facrlltles :

mconsrstent thh therr gender 1dentrty Of course t‘ne rnrnatrve accomplrshes exactiy the

'opposrte Thus, the word “pnvacy telIs voters nothrng about what the proposed measure would

B _actually do, but predrsposes them favorably to it As such pnvacy must be omltted Instead

: _. '-.concrete descrrptlons of the brll’s actual requlrernents should be added

: Furthermore the balIot statement uses the term sex twrce wrthout any mdrcatron of the
| controver51al contradrctory and conjunctrve deﬁnrtron contamed 1n the ballot measure The

| :_measure rmproperly deﬁnes sex as a person s 1mmutable blologrcal Sex as ob_;ectrvely
:.':.'_determrned by anatomy and genetrcs ex1st1ng at the trme of brrth » Sectron 3(7) (emphasrs

' :. added) Verrfymg sex vra genetrcs 1s truly brzarre lndeed nerther hosprtals nor parents _
E "3'determ1ne the sex of a chlld usrng genetrcs Many people do not know t‘nerr own karyotype .
B much less that of the people they encounter in government bulldlngs | A e

In addrtron, the use of the conJ unctrve “and” renders the deﬁn1t1on of sex meanmgless

S ";_f_:__ _f There are at least 6 drfferent-karyotype sexes Genetrcs may determme a chrld to be one




karyotype when anatomlcally the child may be another or atyprca} See, Sally Lehrman, When a
Person Is Nezther XX norXY A O&A with Genetzczst Eric Vzlazn Scientific Amerrcan (May 30,

-..2007), httns /IWWW. sc1ent1ﬁcamerrcan com/artrcle/q -a- m1xed-sex~brolo,qv/ Intersex Socrety of

North Amertca, Frequently Asked Questlons (2()08) hitp: //www 1sna org/faq/ Joshua Kennon,
The 6 Most Common ‘Biological Sexes in Humans (June 7, 2013), o

htt S: //www _oshuakennon corn/the—srx-eommon—brolo rca] sexes—m humans/ Anatomy,
-furthermore 18 not 1mmutable—1t may change in various ways through maturmg and agmg,
' "1njury and 1]1ness and rnedlcal mterventlon : . ' R '

Most rmportantly, thrs deﬁmtron delxberately exciudes gender 1dent1ty C f Whrtaker By

o _'-_Whltaker V. Kenosha Uny“ ed Sch Dtst No 1 Bd of Educ 858 F.3d 1034 1051 (7th Cir. 2017)

_ 3_(f1nd1ng that not permlttrng transgender boy to access bathroom consrstent wrth gender 1dent1ty is* .

: drscrirnmatlon on the basrs of sex) In fact the dehberate and controversml exclusxon of :
'transgender people from pubhc famhtres based on thelr gender 1dent1ty appears to be at the core. |
of the blll’s purpose—somethmg the ballot statement obscures The statement that sex is
_1mmutah1e brologlcal and based on anatomy and genetlcs is factuaHy wrong, and a voter would

_have no way to know that the’ measure emp]oys thrs deﬁmtron The baliot statement must clartfy_ -

b the 1rnpact of the measure on transgender people

_ The ballot statement also asserts that the “proposal provrdes for accommodat1ons such as'_ '
B smgle staH facrhtles based upon spec1a1 crrcumstances i It does not “Prov1des suggests that the :
measure would requrre or encourage smgle occupancy fac1l1t1es in specral crrcumstances In fact -

' ;__at most 1t does not make govemment entrtres hable for havrng smgle oceupancy facthtles Where e

o .'_:___-there are specral crrcumstances ” However 1t seems that the measure would stxil requrre

'_ overnment entrtres to label these srn le occu anc facdltres as “women’s” or men’s b rohrbrt i
_g g P y P

R :transgender rnen from usmg those iabeled for men and prohlblt transgender women from usmg N

g those for women ‘The relevant subsectron states only that [n]othmg m thzs sectron may be

ER '-'.construed to prohrbrt a govemmental entaty from provrdmg an accommodatton such as a smgie

i :occupancy restroorn or changlng facrhty upon a person s request due toa spec1a1 crrcumstance

- - ;restroom Thus, the measure not onIy does not provrde for smgl

e :The term protected facrhty as deﬁned in the measure makes no excepttons for a smgie- : .'-':: e

B 'foccupancy facﬂlty The rneasure does not protect a government enttty from 11ab111ty m the event L b

ST ;ithat someone ‘of the “opposrte sex” encountered someone gomg 1nt0 or out of a smgle»occupaney AR

-staH facrhty, but such a §




facﬂlty would not be an accommodatzon ” Thxs sentence must be omltted from the ballot
B statement or replaced wrth a more accurate statement such as, “Whrle smgte occupancy
facrlrtles are allowed under speclal c1rcumstances, unisex facilities are not permrtted and
transgender people may never use restrooms cons1stent w1th therr gender 1dent1ty
- The ballot statement also does not grve any 1nformatron about’ the current state of the law
3 that would perrntt a voter to better understand the context Accurate statements of relevant
' exrstmg law are 1mpart1al even if they take more space than a descrxptron of the proposed
measure 1tself See Cztzzens Rzght fo. Recall V. State ex rel McGrath 2006 MT 192 b 14 333
Mont. 153 157 142, 3d 764 767. The. ballot statement mrght usefulty mclude language such as

o “Montana law already makes assault and 1ndecent exposure acrime” or ¢ govemment ent1t1es

: -'would have to follow I-*** even ifi 1t confhcted w1th local ant1 dlscrrmmatton law

| F mally, Sectton 4(1) mandates that governmental entltres (whlch 1nclude all
s governmental subdtvrsrons school dlstrrcts and hrgher educatron) sha_ll ensure.that each
protected factlrty provrdes prrvacy from persons of the opposrte sex.” There 1s no explanation or
'gurdance wrth regard to how the government wrli actually ‘ensure’ that a transgender man is not .
- '-_usmg the s rnen s locker room ora transgender woman is not usrng the wcmen s restroom Section . -
_' :4(4) provrdes that the governrnental entrty need only provrde srgnage However, Sectlon 5(1)(a) e
o attaches habrhty where the same governmental enttty farls “to take reasonable steps to prohrbrt

. _.'the member of the opposrte sex: from using the protected facrhty | T ' _
N Even the savvlest voter would have no 1dea what the MLRPA actually 1ntends to do. One

' _-'could reasonably read it to mean: that the measure would create new laws agamst mdecent o

-.._exposure or. assault that 1t would create afﬁrmatlve protectrons for transgender people to access | _ 3 | i ::'

L '.:'_.bathrooms consrstent wrth therr gender 1dent1ty, or that it would ensure shower curtams, hrgh T |
stalt walls and partrtrons in locker rooms. '_ EH |

We would respectfully suggest thata truly accurate ballot statement would read “The

v 'Transgender Discrrmmatron Act would bar transgender people from usmg any pubhc facﬂrtles E

5t1mes regardless of state laws Iocal non-drscrrmmatron ordmances, or mdlvrdual

Px (such as restrooms or locker rooms) that match therr gender 1dent1ty It would prevent schools .3;. i o

g and other government entrtles from allowrng transgender people to use these restrooms at all

- -_ctrcumstances It would further aliow 1nd1v1duals to sue the government for emotlonal dlstress_ ST




and attorney fees if they come in contact with a tran_sgender person of the same gender identity in

any such faclhty o | T . o o |
The proposed ballot statement is false rnrsleadrng and is legally 1nsufﬁcrent As such

' We respectfully request that you revrse the Ianguage substanttally pursuant to Mont Code Ann § o

'_ 13- 27-3 12(8)(b) o B S

. The MLRPA would have devastatmg fmancral consequences for Montana, '
whlch must be reflected in the fiscal statcmeut : :

_ Mont Code Ann § 13 27 312(3) provrdes that “1f the proposed ballot issue has an effect

on the revenue, expendltures or. ﬁscal habrlrty of the state, the attorney general shall order a AR

. ﬁscal note [T]he [ﬁscal] statement must be used on the petltlon and ballot 1f the i rssue is placed T

'_ on the ballot »1d (emphasrs added) - _ L _ _

The Ofﬁce of Budget and Program Plannmg has prepared a flscal statement for the
MLRPA If you determrne that the proposed initiative is 1egally sufﬁcrent you must prepare a
ﬁscal statement whrch mcludes the followrng 1nfonnauon In addrtlon toa “net 1rnpact~general .
: _fund balance” of $545 699 over the next four years the ﬁsca] note provrdes that the MLRPA =

-“constltutes an unfunded mandate on local govemments, and creaies anew crvrl actron agarnst
'1oca1 governrnents > Furthermore, the ﬁscal note 1ndrcates that “federal fundrng at the

: Department of Health and Human Servrees could be at rrsk if federal requrrements for Trtle IX

'- are not complred wrth Total federal funds recelved and expended by the departrnent ina ﬂscal ; B

: year exceed $1 brllron per year Thrs legrslatron would be costly, as. schools and colleges face ' "

o -__s1gnrﬁcant Trtle IX ht1gatron and potent1a1 loss of federal fundrng for ﬂnancral a1d research and L '- il

o lprograms A]l federal grants requrre comphance wrth federal laws and the Montana Umversrty S

' -System recerves federal fundrng that could be ]eopardrzed At a mrnlmum thls amount could
exceed $250 mlllion per year L R '. SR :
In short the MLRPA potentrally jeopardlzes over $I bllhon 1u federal fundmg that

: ___jbeneﬁts Montana students Indeed the Assocrated Press calculated that a srrrular prece of

o '.legrslatron cost North Caroima more than $3 76 bllll()n 1n lost busmess over a dozen years See e

o _"Ihttps //apnews com/fa4528580f3@4a01 bb68bcb272ﬂ foB/ap~excluszve«bathroom bzll-cost—nor th-" ;

; : -'car olma 376b Not only 1s the MLRPA legally 1nsufﬁcrent 1t would have devastatlng ﬁnanc1al : B =

L -Z_f..;consequences forMontana I T




L The.MLRPA violates the Mo_n‘tana_ Constitution’s “singl_e subject” requi_rement.

The MLRPA addresses muitlple subj ect areas, and therefore VIOIates the constltutton S s'_:- g

requlrement that, ‘“‘A law shalt be passed by brll [and] each shalI conta:n only one su‘oject : '_ _
| _clearly expressed in 1ts title ” Mont Const Art v, § I 1(3) See State v Morgan 1998 MT 268
9 20 291 Mont 347 968 P. 2d 1120, 55 Mont St Rep 1112 1998 Mont LEXIS 260 (Mont -
_:-1998) Marshall v. State ex rel, Cooney, 1999. MT 33, 1] 23, n 1, 293 Mont 274 975 Pp. 2d 325
(ortmg State ex rel, Hay 2 Alderson 49 Mont 387 142 P.210 (1914) Other states employ

_ .5 srmllar tests such as Whether there are sub_;ects wrth “separate and unconnected purposes

mcluded in the mtttattve (Colorado) whether the 1n1t1at1ve contams unduty dtverse subjects _
-(Cahfomta), whether the mttlatlve mvolves sub_}ects “whrch affect separate dlsttnct functrons” of '-

-. government (Flortda), and whether the measure mvolves “dlssrmxlar and dtscordant sub_]ects

: (Wyomlng) See In re Tttle Ballot Tttle and Submzsszon Clause for Proposed lmttatzve 46 P.3d -

' 438 442 (CoIo 2002), Caltforma Trlal Lawyers Assn V. ,Eu, 200 Cal App 3d 351 358 (Cal App L
L 1988) Fme V. Fzrestone 448 So. 2d 984 990 (Fla 1984), State ex rel Ftre Frghters Local No S :
- :_-946 V. Czty of Laramze, 437 P 2d 295 303 (Wyo 1968) AR SRS '
R The MLRPA embraces at least three separate sub_]ects Ftrst the law provrdes for the _
protection of physwal pnvacy” by requlrtng that the “govemmentai enttty that controls the - o
::'protected facrhty shali ensure that each protected facthty provrdes prrvacy from persons of the S

. opposue sex g Sectton 4 Thls subject addresses the requrrement that transgender mdrvrduats ": o

L '_must use the pubhc facaltty assocmted wrth thelr 1mmutable brologlcal sex as objectrvely

F 3:determ1ned by anatomy and genetlcs exrstmg at the trme of the brrth ” Sectlon 3(7)

Second the iaw empowers any Montana cttlzen who eneounters a person of the OppOSl‘[e - IRTEs

I sex m the protected facrhty” to sue the governmentai entlty for emottonal dlstress damages

L Seetton 5(1) Thts separate subject creates the dlstrnct pos31b111ty that an 1ndlv1dual may be

. :requlred to prov1de an orrgmal b;rth certrﬁcate, or even dtsrobe, to prove that (s)he is utthzrng o PR

"Z_the “appropnate” pubhc facrilty el : L R e
Thrrd the MLRPA amends Mont Code Ann § 7 1 111 to prohlbxt a local govemment B Vet

A '.:'frorn exercrsmg any power that apphes to or affects provrsrons in the Montana Locker Room ';'_':: '_; i

2t "'f:.-.';-Prtvacy Act.... Sectlon 6 Bozeman Mrssoula, Helena and Whtteﬁsh have adopted "':: e




nondtscrnnlnatron ordlnances (“NDO”) These NDOs prohlblt dlsenmlnatron against the
: LGBTQ communrty in the form of pubhc aceommodatrons The MLRPA effectlvely ev1scerates
-these eommunlty-based NDOS This i isa separate subject addressed by the MLRPA _ _
| The MLRPA addresses multrple separate subj ects and 1s therefore legally msufﬁcrent N |

IV The MLRPA 1sfaclallyunconstltutlonal L

o Although the legai sufﬁcrency review. “does not 1nclude consrderatron of the substantrve P '_
Iegalrty of the 1ssue 1f approved by the voters nevertheless we urge you to take a deeper look at

_ the proposed 1n1t1at1ve in order to better understand 1ts fundamental constrtutronal defects. In

S recent years Ctreurt Courts revrewrng srmriar “1ocker roorn or “bathroorn brlls have repeatediy_ o

| found the stated government 1nterest to be specu}atrve and 111usory In Glenn V. Brumby, the llth :
Crrcutt found that the employer s purported concern that other women. mrght object 10 the _
transgender employee s use of the bathroom was not. supported by ev1dence, hypothetrcal and did
not- survrve herghtened scrutlny 663 F 3d 1312 1321 (l 1th Clr 201 D. In Whltaker the 7th .

_Circuit found that the “prrvacy argument was based upon "sheer conjecture and abstractlon and -

- o therefore 1nsuﬁ'1c1ent to support 1ts posrtron that its pohcy is reqmred o protect the prrvacy rrghts_. ':
i of eaeh and every student ” Whltaker 2017 U S. App LEXIS 9362 37 (7th Crr May 30 2017)

: -In its reasomng, the 7th Crrctnt found that "a transgender student‘s presence in the restroom )
'provrdes no more of a rrsk to other students prrvacy rrghts than the presence of an overly eurrous :

S student of the same blologrcai sex who decrdes to sneak glances at hrs or her classrnates S

L : _performmg therr bodrly functrons Or for that matter, any other student who uses the bathroorn at’

i :.;'._j : .;_the same trme " Id at 38 The MLRPA 1s facrally uneonstrtutronal for the followrng reasons : S

A The MLRPA vrolates Montana’s Const:tutronal rrght to mdlvrdual prrvacy Mont
ConstArtII§10 i : o _ S

The MLRPA vrolates Montanans rlght to 1nd1v1dual prrvacy, one of the rnost 1mportant '

e fand fundamental rrghts afforded by the Montana Constrtutlon The rlght to prrvacy protects the . ;._: i :

e personal and pnvate matters of Montanans agarnst publlc drsclosure and government

LY mfrmgement on personal autonomy that atternpts to “dlctate in matters of conscrence 10 deﬁne T

ik 1ndrvrdual values, and to condemn those found to be socraliy repugnant or poirttcally unpopular o : _: _: | [:' e
ik ;.__--f}Armszrong v. State 1999 :M'r_zsr ---11_38 296 Mont 361 989 P.2d '-Gryczan v, Srate held that e

W




_ -whlle “it is not the Judlclary s prerogat}ve to condone or condemn a partlcular Irfestyle and the

A behawors assocxated therewrth upon the basis of rnoral behet” it must uphold the freedom and
' rrghts guaranteed in constltutron Gryczan V. State, 283 Mont 433 452 455, 942 P 2d 112 123
125 (1997) : . O R I S

- State to ensure 01t1zens use faclhtles that corresponds wrth the blologrcal sex assxgned on therr o
o orrg:nal birth certlﬁcate Enforcement of the MLRPA would reveal persona] and prlvate i
E 1nformatron about transgender Montanans by pubhcly outlng them every tlme they use a pubhc :

facrhty

B The MLRPA vrolates Montana ] equal proteetion clause Mont Const Art II, § 4 |

- The MLRPA vrolates transgender Montanans nght to equal protectlon The MLRPA _' :
: vrolates equal protectlon by 1mpermtss1bly forcmg transgender Montanans to use a- pubhc facrhty |
. -that does not correspond with therr gender 1dent1ty The MLRPA drscrrmlnates on the basis of -

_ _sex in a way desrgned to harm transgender Montanans whose gender 1dent1ty does not. mateh

B therr assrgned seX. Transgender Montanans have been margmahzed and strgmatrzed throughout '

| :.Montana 'S hrstory and the MLRPA 1s 1mperrmss1biy drrected at drscnmmatmg agalnst thrs

The MLRPA 1ntrudes on the 1nd1v1dual pnvacy r1ghts of Montanans by requlnng the o B

- :._;margmahzed group. See, Snetsmgerv Mont Umv Sys 2004 MT 390, 1]1[ ]5 ]6 325 Mont 148. SR

b 5;153 104.P.3d 445, 449, e R .
| T he Unrted States Supreme Court has found that sex stereotypmg, based on overbroad

i '-generahzatrons constrtutes 1mpermlssrble grounds for drscr:mmatron T he Frrst Slxth Seventh SR

-Nlnth and EIeventh Clrcult Courts of Appeais have all recogmzed that dlscrnmnatron agamst : o :

f'gender norrconformmg or transgender Jndlvrduals 1s also an rmpermrssfole form of sex .
e stereotypmg thtaker at 35 Glenn at 1316 1320 szth W, Clty of Salem, 378 F 3d 566 568
i (6th Clr 2004), Rosa v Parks W Bank & Tr Co 214 F 3d 213 215 16 (lst Cll‘ 2000)

5 '_'.Schwenk V. Hartford 204 F 3d 1187 1201~02 (9th C1r 2000) The MLRPA rehes on the

unsc1ent1ﬁc premtse that usmg a protected facﬂlty wrth a person who was as31gned the 0pposrte - R

| :'- ;_-brologlcai sex at the tlme of bnth may somehow 1nfnnge on the prrvacy, safety, or dlgmty of a & __j':' S SHEAs
' -':_-'person of the opposne sex ThlS behef and the 1dea that every person ﬁts 1nto an apparent statle, .f:_' o

b s ] blnary eategory of sex at the trme of brrth is not supported by ev1dence and 1rnperm1ss1b1y rehes _ﬂ-_ : ':_

Ry '_ on overbroad generahzatlons based on sex stereotypes




C The MLRPA violates Montana s Constltutlonal rxght to mdnvndual dlgnlty Mont
Const Art II § 4 : _
| '. The MLRPA v1olates Montanans nght to 1nd1V1dual digmty by mtrudlng on the bas1c |
-worth and humamty of transgender Indmduals By not allowmg transgender Montanans to use o

_ pubhc famhtxes that correspond w1th thelr gender Ident;ty, the MLRPA forces them to reveaI

o K thexr transgender status and delegltxmlzes thelr gender 1dent1ty and tran31t1on process The

s 'MLRPA does not allow transgender Montanans to answer to thelr own consc1ences and

' -conv1ct1ons” as to when, where, and to what audxence they make thelr transgender status known o

- Armstrong, 1] 72 The MLRPA also v1olates 1nd1v1dual dlgnlty by subjectmg transgcnder

e _Montanans to: psychoioglcal hanns health cornphcatlons and mcreased host111ty or even

-. - 'v1olence from the pubhc

_ Fmally, Sectlon 4(4) suggests that the government facxhty would need 10 post appropnate_
s1gnage Such a sxgn would need to read along the followmg lmes “Only persons whose
- mnnutable blologncal sex as objectxvely detenmned by anatomy and genetlcs exxstmg at the tnne _
| :_;_-of b1rth rnay use th1s locker room Thls form of non-enforcement is de51gned not to. protect | '
o Eprlvacy and d1gn1ty, but to dlscrlmmate agamst and to humilxate transgender people As such 1t -

» v101ates the Cons’ututmnal rlght to 1nd1v1dual dlgmty

D The MLRPA vmiates Montana S, Constltutlonal rlght to due process of 1aw Mont
Const Art II § 17 ' . BT o
The MLRPA v1olates transgender Montanans nght to due process by deprivmg

' transgender Montanans of constitutlonal hbertles The MLRPA deprives Montanans of personal ':' :__ :31':__ f _.

o '_3 Montanans of the beneﬁts of antx-dlscnmlnation laws and places a sngma on transgender people -

_f-_-'_'-'by deleg1t1m1z1ng thelr gender 1dent:ty See US V. Wmdsor 133 8.Ct. 2675 2681 186 LEd. 2d it
808 815 (2013) Furthermore the MLRPA is both vague on 1ts face and 1n 1ts apphcanon

e ::' -;__'Indeed the ﬁscal note accompanymg the MLRPA states that “Tlns 1n1t1at1ve remalns vague and Sl

o -".'__.;_”'amblguous as to how local governments can comply w1th the requirements of the proposed law '; T




| CONCL‘U.S__IQ_N

We reSpeetﬁdly urge you to take a hard Iook at the MLRPA and determme that 1t 1s o
| '-legaliy 1nsufﬁctent and eonstttutronaily defectzve Thts ill- coneelved dlscrrrnmatory and S

_unnecessary 1nrt1at1ve threatens fundamental nottons of fatmess equalxty and dtgnlty of all

. -.Montanans As the 7“‘ ClI‘CUlt noted “a transgender student's presence in the restroom provrdes .

_ '_ no more of a rlsk to other students prtvaey rrghts than the presence of an overly cunous student
' of the same broiogteaI sex who decrdes to sneak glances at hlS or: her c]assrnates performrng thelr

'_ bodﬂy functlons Or for that matter, any other student who uses the bathroom at the same tlme

T j Whttaker, at 37 The delegates o the 1972 Montana Constltuttonal Conventron made the

S .Attorney General an mdependent elected ofﬁcral respons1ble to the people of Montana, and not :

o the Governor or any other elected ofﬁetal We urge you to exercise. your powers and duties to -

- protect all the people of Montana

 Sincerely,

L .- _.3Lega1. Dlrector SNRRCRECE R
- ACLU ofMontana_' e

EEOREE v Montana Human nghts Network

. Montana Women Vote " -
" Forward Montana 35 s : s
- Montana Coalition Agalnst Domestle and Sexual onlenee Skt

i _'.PIanned Parenthood of Montana L : -

S Pnde Foundatlon R




