Disbosal of Herbs

The ACLU alleges, “Herbs that are a part of the sweat lodge ceremony were
confiscated for no apparent reason.” Griffing Letter, December 15, 2008, A7. This
appears to be a reference to an incident involving Lydia Chiefstick, mother of inmate
Jason Chiefstick. The incident is described in full in the October 13, 2008, memorandum
from Contract Placement Bureau Chief Patrick Smith to DOC Director Mike Ferriter:

“We discussed the issue brought forth by Lydia Chiefstick. It was determined
that a staff member from CCC was sent out to the Chiefstick residence to get
rocks for the sweat ceremony. This had all been pre-approved and cleared
according to policy. When he got there he was asked to bring back some sage and
sweetgrass. He agreed to do so and when he arrived at the back gate of the
facility he reported that he was given the botanicals by Ms. Chiefstick. He was
told by the warden that they were not approved and that policy was clear that
these were to be mailed in with sealed, specifically identified clear plastic bags
with prior approval by the chaplain. They then are to be inspected by the security
chief and chaplain for contraband. This was not done, so the Warden said they
could not come in. The staff member then apparently had the items taken to a
trash bin offsite. This was not done out disrespect, but totally from a lack of
knowledge or education as it relates to these articles. The Warden has agreed to
call Ms. Chiefstick and explain and apologize for what has happened and to
clarify what changes need to be done for the future.”

Smith Memo, October 13, 2008, A3. There is no record of any other incident occurring
with regard to disposal or confiscation of herbs/botanicals. DOC memoranda confirm
that herbs are allowed if they are delivered through the proper channels. Johnson Memo,
December 16, 2008, A42. Warden Law stated during his interview on April 16, 2009,
that he has tried to contact Ms. Chiefstick by phone to follow up on this matter, but has
not succeeded. Law Interview, April 16, 2009.

Strip Searches

Inmates housed at CCC have made allegations of strip searches conducted by
CCC staff over a period of approximately three and one-half months, during the summer
and fall of 2008. Griffing Letter, December 15, 2008, A6; Inmate Grievances, A47-
A233; Inmate Interviews, February 6-7, 2009. Further, the ACLU alleges that a female
Correctional Officer (“CO”) observed the strip search via video camera at least once, and
said “nice show” to an inmate the following week. See Griffing Letter, December 15,
2008, A6. DOC and CCC memoranda confirm that strip searches occurred, but defend
the searches based on a “serious security” concern. Law Memo, December 18, 2008, A36
(stating, “As you know, a serious security concern necessitated the institution of these
searches.”); Johnson Memo, December 16, 2008, A42 (stating, “Unclothed body searches
are commonplace in all corrections facilities. They are essential to control contraband.”);
Vollrath Memo, December 16, 2008, A31 (stating, “The use of strip searches prior to and
after the sweat lodge ceremony was a measure implemented because it was discovered
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that contraband, in particular but not limited to, tobacco was being introduced into the
facility and the sweat ceremony was being used as a place to redistribute the
contraband.”). Although there is agreement that strip searches occurred from about
August through October of 2008, it is unclear how many of these searches were group
strip searches — meaning several or all of the inmates were strip searched together, at one
time. The information available to the team from CCC staff and management is that two
group strip searches occurred.

(1) Group Strip Searches

Warden Law stated during his interview that the strip searches were instituted
pursuant to his direction. Law Interview, February 25, 2009. Warden Law stated,
however, that he did not direct that group strip searches be implemented, and that he
ordered the group searches to be stopped when he understood that some had occurred.
Law Interviews, February 25, 2009; April 16, 2009 (stating that he instructed Assistant
Warden Ivins and Chief Security Officer Busby that searches were to take place one
inmate at a time). Warden Law, when asked how group strip searches could occur
without explicit instruction, stated that perhaps there was “officer error.” Law Interview,
February 25, 2009. During his April 16, 2009 interview, Warden Law stated that he
believed that about two group strip searches occurred. Law Interview, April 16, 2009.
Mr. Don Fish stated during a telephone conversation that he personally observed one
group strip search, on or about October 12, 2008, when he was at the facility assisting
with a sweat ceremony. Telephone Conversation with Don Fish, April 17, 2009. ’

Assistant Warden Ivins and shift Supervisor Taft both denied knowledge of group
strip searches having occurred. Interviews with Fvins and Taft, April 16, 2009. CO
Linde, during his April 16, 2009 interview, stated that searches were conducted two
inmates at a time, behind the low brick partition separating the gym from the toilet
facilities. Linde Interview, April 16, 2009. Both Tvins and Linde stated during their
interviews that group strip searches would be logistically impossible with a limited
number of COs. Ivins and Linde Interviews, April 16, 2009.

Assistant Warden Ivins stated during his interview that he suggested to the
Warden that the strip searches stop because no contraband was being found during the
searches and no contraband was appearing in the pods. vins Interview, February 25,
2009. He stated that the strip searches ended in late October or early November, 2008.
Ivins Interview, April 16, 2009. Warden Law confirmed that after it became clear no
contraband was being found, the strip searches were discontinued. Law Interview, April
16, 2009. :

After the initial interviews with inmates and later interviews with CCC staff and
management, it became clear to the investigative team that further interviews with the
inmates would be necessary to cross-check how many of the strip searches were group
strip searches, in which several or all of the inmates were stripped and searched at one
time. The ACLU was contacted for permission to interview the inmates. The ACLU
agreed to the interviews and a plan was made to interview the inmates, with ACLU
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counsel present, on May 4, 2009. Upon arrival at the Shelby facility, team member
Andrew Huff was informed by ACLU attormey Elizabeth Griffing that the team would
not be allowed to interview the inmates, and that further information from the inmates
would have to be obtained via the litigation process. Ms. Griffing stated that attorney
Ron Waterman had decided that no further inmate interviews should take place.

(2) Basis for Strip Searches

Warden Law gave two reasons during his interviews for ordering the strip
searches: (1) his belief that tobacco was being smuggled out of the sweat lodge and into
the pods; and (2) information that marijuana was being smuggled through the facility via
the sweatlodge. With regard to the tobacco smuggling, the Warden stated that he saw a
plastic bag containing the sweat lodge herb mixture, presented to him after it was found
amongst the sweat lodge blankets in the laundry. Law Interview, February 25, 2009. The
inmates interviewed about this matter indicated that the federal inmates carry the
kinnikinnick mixture in a plastic bag, containing mostly “bear root” or “bitterroot,” and
that it appeared amongst the blankets in the laundry. Interviews with Gopher, Frost,
Chiefstick, White Hip, February 6, 2009. Chaplain Meckling stated during an interview
that the plastic bag discovered was of the same type formerly allowed in the facility to
carry botanicals for individual religious use in the pods. He also stated he still has the
plastic bag and that the mixture is still inside of the bag. He informed the team that it is
not clear that tobacco is part of the mixture. Meckling Interview, May 4, 2009. The
Warden stated during his interview that the presence of the plastic bag in the laundry
could have been accidental or purposeful. When asked whether an investigation took
place to determine whether it was accidental or purposeful, the Warden stated that no
investigation took place and that no investigation was necessary, because he personally
saw the plastic bag of kinnikinnick. Law Interview, February 25, 2009. Chief Security
Officer Busby stated during his interview that told him the sweat was
being used to smuggle tobacco into the pods. Busby Interview, February 7, 2009.
However, when the team questioned the inmate
. Anonymous Interview, February 25,

2009.

There is limited information concerning alleged marijuana smuggling. Warden
Law stated during his interview that the source of the information concerning marijuana
was ’

. The Warden stated that he did not consider any
information from to be “concrete.” Law Interview, February 25, 2009.
Assistant Warden Ivins also stated during his interview that the source of the marijuana
information was . The Assistant Warden stated that he considered

information from to be of no value. Ivins Interview, February 25, 2009.

Rocky Hart, the Security Threat Group supervisor in charge of monitoring gang activity
in the facility, stated during his interview that

* This Report will not name )
¢ This Report will not name .

15




. Mr. Hart stated that the inmates that are involved in the sweat lodge
ceremony are not members of gangs. Interview with Rocky Hart, February 25, 2009.

In light of Warden Law’s statement that the plastic bag of bearroot/bitterroot
could have been accidentally left in the sweat lodge blankets, and that no investigation
occurred as to how the bag came to be in the blankets, and in light of the statements by
both Warden Law, Assistant Warden Ivins, and Security Threat Group supervisor Rocky
Hart that the source of the marijuana information is not credible, the information learned
by the team does not indicate that the sweat lodge was used to move contraband into or
through the facility. Further, the strip searches never yielded any contraband, and — with
the exception of the plastic bag of bearroot/bitterroot — the teams knows of no contraband

appearing in the pods coming from the sweat, during or after the period of the strip
searches. :

-(3) Female Observation of Male Strip Search

The team also interviewed CO Carla Chrisman concerning the allegation of one
inmate that she observed a strip search via video monitor and later said “nice show” to
the inmate. Interview with Carla Chrisman, February 7, 2009. CO Chrisman denied
making such a statement and said that it would be impossible to see any strip search via
video because the gym camera angle precludes seeing into the bathroom area where
searches occurred. The investigative team, however, observed the control center video
screens, including the gym monitor screen. The team notes that it would be possible to
observe a search of inmates in the bathroom area, but that it would be very difficult — due
to the poor quality of the picture — to discern individuals. The information learned by the
investigative team about whether CO Chrisman inappropriately observed and commented
on a strip search is inconclusive. The allegation comes from one inmate, CO Chrisman
denies having observed or commented on any strip search, and the team directly observed
that it would be difficult to make out individuals on the gym security monitor.

(4) CCC-DOC Communication regarding the Strip Searches

The Warden stated that Pat Smith and Jim Vollrath were informed of the strip
searches and did not object to them. Law Interview, February 25, 2009. Mr. Vollrath and
Mr. Johnson confirmed during their interviews that Warden Law informed them of the
strip searches and that they did not object to the searches going forward. Vollrath and
Johnson Interviews, March 10, 2009. Mr. Vollrath stated that Warden Law told him that
contraband had been found in connection with the sweat lodge. Mr. Johnson stated that
Chief Security Officer Busby told him that the sweat was being used to move contraband.
Vollrath and Johnson Interviews, March 10, 2009. The memorandum authored by
Vollrath confirms that he believed contraband had been discovered in connection with the
sweat lodge and that the sweat lodge was being used to move contraband through the
facility. Vollrath Memo, December 16, 2008, A31.
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Limited Bathroom Access During the Ceremony

The ACLU alleges that no toilet famhtles are available in the sweat lodge area.
Griffing Letter, December 15, 2008, A7. Two mmates have alleged that there is limited
bathroom access during the sweat lodge ceremony. Interviews with Gopher, Johnston,
February 6, 2009. Two inmates stated when questioned that they were unaware of any
issues regarding bathroom access. Interviews with Swenson, Stamper, February 6, 2009.
Bathroom access was not discussed during the other inmate interviews. Interviews with
Frost, Knows His Gun, Chiefstick, Whitehip, Ingram, Vogel, February 6, 2009. COs
Linde and Burtness denied there is any problem!with access to bathrooms, but stated that
sometimes the inmates urinate in the comer of the sweat lodge area. Interviews with
Linde and Burtness, February 6, 2009. CO Linde explained that during the construction
of what is now the outdoor recreation area, which was put into use during the fall of
2008, inmates had to be accompanied through the old sweat lodge grounds to a bathroom
on the other side because the recreation area bathroom was not yet completed. He stated
that for reasons of practicality, he escorted inmates every two hours to and from the
bathroom facility. CO Linde stated that with thé bathroom facility that is now available
in the new outdoor recreation area, inmates can use the facilities without an escort as
needed. Linde Interview, April 16,2009. CO Phillip Sure Chief stated that since the
time he began providing security at the sweat lodge in January of 2009, there have been
no complaints that he knows of from the inmates. Sure Chief Interview, February 24,
2009.

The investigative team observed the sweat lodge area, the outdoor recreation area,
and the available bathroom facilities. The bathroom facility in the new outdoor
recreation area is reasonably close to the sweat lodge area, and is in good working order.
The evidence indicates that there are accessible bathroom facilities.

No Drinking or Cleansing Water Available in the Sweat Lodge Area

The ACLU alleges that no drinking or cleansing water is available in the sweat
lodge area. Griffing Letter, December 15, 2008, A7. The investigative team observed
that water is made available for the sweat lodge ceremony, including drinking water,
through the use of a cooler and buckets. Apparently, there was some discussion when the
sweat lodge was moved to its current location under Warden McDonald that a water
spigot would be made available in the area. E.g., Interview with Darryl Frost, February
6, 2009. While there is no water spigot in the sweat lodge area, the evidence indicates
that sufficient drinking and cleansing water is made available for the ceremony.

Derogatory Statements made by COs during Ceremonies

The ACLU and inmates have alleged that certain COs who have provided security
at the sweat lodge ceremonies have made derogatory or disrespectful statements. As
stated in the ACLU letter, “Guards are used to oversee the ceremony and they are not
only disrespectful, but actively confrontational and harassing of the participants.”

Griffing Letter, December 15, 2008, A7. Inmates, both in grievances and in their
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interviews, have uniformly complained that COs have
made derogatory and disrespectful statements about the ceremony and about the inmates
that participate in the ceremony. See, e.g., Knows His Gun Informal , November 29,
2007, A74; Knows His Gun Informal, December 2, 2007, A75; Knows His Gun Informal,
December 4, 2007, A76; Knows His Gun Informal August 14, 2008, A79; Chiefstick
Informal, December 2, 2007, A154; Chiefstick Informal, August 10, 2008, A161;
Chiefstick Informal, August 12, 2008, A163. A specific complaint has been made that
CO Il once stated to CO IR (2t he should toss a piece of beef jerky into the
sweat lodge area “to see the Indians fight over it like a piece of dog meat.” Inmate
Incident Statement, submitted by Eric Swensen, AO# 42272, September 14, 2008, signed
October 17, 2008, A245. During his interview, Mr. Swensen reaffirmed the “dog meat”
incident and further stated that CO [JJfj once stated in front of Mental Health
Coordinator William Dilworth that the smoke from the smudging ceremony smelled like
“burning dirty underwear.” Swensen Interview, February 6, 2009. During his interview,
Mental Health Coordinator Dilworth confirmed that certain COs have made disrespectful
comments regarding the smudging ceremony, although he does not specifically recall the
“burning underwear” statement that Mr. Swensen alleges CO il made. Mr. Dilworth
further stated that the inmates have heard and can sense the disrespect of certain officers,
and that he has made an effort to explain the serious nature of the smudge ceremony to
the COs. Interview with Dilworth, April 16, 2009.

COs I i icd during their interviews that they had been in any
way disrespectful of the ceremony or to ceremony participants. CO [ stated that he
had never seen the incident statement submitted by Mr. Swensen, and that he had never
previously been informed of the allegation that he had made a racist statement to CO

. [ stated that Swensen’s “Incident Statement” was a “lie.” Further, [ Jli
stated that he has a good relationship as far as he knows with the Native American
inmates, and that he has been hunting with a Native American friend from Shelby. [}
Interview, February 6, 2009. CO [ stated during his interview that he never heard
- say anything similar to the allegation made by Mr. Swensen. He further stated that
the inmates do not like him because he makes them follow the rules. CO stated
that he

Interview, February 25, 2009. Both COs were moved from
security duties at the sweat lodge area in January of 2009. Law Interview, February 25,
2009. Warden Law stated during his interview that he made the decision to move COs
from security duties at the sweat lodge to “preclude issues.” Law
Interview, February 25, 2009. Since they were moved and replaced in January of 2009,
the team knows of no inmate complaints or grievances regarding the conduct of the COs
providing security at the sweat lodge ceremony.

The team interviewed CCC Training Manager Donald Hayes to determine
whether CCC staff received any training with regard to Native American culture or
- religion. Mr. Hayes stated during his interview that CCC staff receive one hour per year
of general cultural diversity training. While no training specific to Native American
culture is included in the curriculum that is offered to CCC staff, Mr. Hayes stated that
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the corporate curriculum can accommodate facility-specific training. Hayes Interview,
February 6, 2009.

Division of High and Low Security Inmates

Several inmates complain of the separation of high and low security inmates
during the sweat lodge ceremony. In its letter of December 15, 2008, the ACLU states
that, “The inmates are able to attend the ceremony every other week with low
classification inmates one week and high classification inmates the next week.” Griffing
Letter, December 15, 2008, A7. This information has been confirmed in interviews with
DOC Liaison Myma Kuka, Warden Law, and Jerry Johnson. Warden Law, in his
memorandum dated December 18, 2008, states that, “this was implemented at the
suggestion of the department’s Native American specialist. It is also a good safety
practice, as reducing interaction between inmates of different security and custody levels
reduces the likelihood of predatory violence.” Law Memo, December 18, 2008, A37.
Ms. Kuka has confirmed that she suggested the division of high and low security inmates
to reduce the likelihood of violence and exploitation amongst inmates using the sweat.
Kuka Interview, February 6, 2009. The team did not investigate whether three sweat
lodge ceremonies (one federal, two state) can logistically be condicted every week.

Inmate Asthma Attack

The ACLU letter of December 15, 2008, alleges that, “A participant who was
participating in the ceremony, but due to his asthma was unable to enter the sweat lodge,
was ordered by a guard to enter the sweat lodge, at which time the participant had an
asthma attack.” Griffing Letter, December 15, 2008, A7-A8. Warden Law, in his
December 18, 2008 memorandum, wrote that the incident had not been brought to the
attention of CCC staff. Law Memo, December 18, 2009, at A39. The Johnson memo of
December 16, 2008, states that there is no evidence to support the allegation. Johnson
Memo, December 16, 2008, A42. The Vollrath memo of December 18, 2008, states,
“What this office is aware of, are numerous inmates remaining in close proximity of the
ceremonial lodge but not participating in the religious rite. Those inmates serious about
the practice of the sweat ceremony requested that those not participating in the actual rite
not be allowed to congregate too closely around the lodge. I suspect that the officer, in
an attempt to facilitate the desired affects of the sweat ceremony, told the inmate to leave
the area or participate.” Vollrath Memo, December 18, 2008, at A33.

CO Burtness confirmed during his interview that he has told inmates that they
have to participate in the ceremony or return to their cells. On one occasion, he told

inmate q, to enter the sweat lodge or return to his cell. According
to CO Burtness, Mr. entered the sweat lodge of his own accord, and did not
explain to the CO that he was asthmatic. The inmate then exited the sweat lodge, stating
that he could not breathe. Interview with CO Burtness, February 25, 2009.
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COs Arbitrarily Stopping the Sweat Ceremony

Allegations have been made by the ACLU and by inmates that COs have
cancelled or stopped the sweat lodge arbitrarily prior to explratlon of the allotted time for
the ceremony. The responses from CCC staff to inmate grievances indicate that the
sweat has been cancelled on several occasions when the temperature drops below 0°F, or
when there is insufficient staffing to provide security. See, e.g., Gopher Informal,
November 19, 2007, A47; Gopher Informal, December 22, 2008, A65; Gopher
Grievance, December 24, 2008, A66; Gopher Grievance Appeal, January 1, 2009, A68;
Knows His Gun Informal, November 19, 2007, A73; Knows His Gun Informal April 23,
2008, A78 (in whmh Chaplain Meckling writes, “The canceling of sweat lodge for April,
Sunday the 20™ was because of weather condition [sic] and lack of officers on site to
oversee the sweat area™). With regard to stopping the sweat lodge early, Warden Law
responded in his memorandum that, “The officers supervising the sweat lodge cannot
[stop the sweat lodge ceremony] arbitrarily or without supervisory authorization. While
we are unaware of this occurrence, safety and security concerns may require the facility
to make slight modification to an activity. We understand the importance of sweat lodge
ceremony, but we reserve the right to alter schedules when it is necessary for safety and
security.” Law Memo, Decémber 18, 2008, A38. The Johnson and Vollrath memos note
that COs do not have sole discretion to halt activities, and that the building schedule must
be adhered to so that order is maintained. Johnson Memo, December 16, 2008, A42;
Vollrath Memo, December 16, 2008, A33.

Although inmates, in their grievances and interviews, have referenced other
instances of COs stopping the ceremony, most of the complaints surrounding this issue
center on a single incident which occurred on November 16, 2008, three days after the
initial visit to the facility by the ACLU. The inmates are consistent in stating that when
CO Linde called for the inmates to “wrap it up,” those that were inside the sweat lodge
did not hear the order. See Inmate Disciplinary Infraction Reports, A246-A303. The
Pipecarrier, John Knows His Gun, has written that CO Linde did not give a direct order to
immediately stop the sweat, but that he merely warned it “was getting close to wrap up
time.” Disciplinary Appeal, John Knows His Gun, November 25, 2008, A264. Linde
called in Shift Supervisor Taft when the inmates did not immediately begin breaking
down the lodge. Taft Interview, April 16, 2009. The inmates also state that the
ceremony started late because Chaplain Meckling did not have the proper materials
prepared on time. See, e.g., Weaving Grievance, November 16, 2008, A130; Bryan
Informal, November 17, 2008, A149. Chaplain Meckling stated during his interview that
he told the inmates they could have an extended sweat. Meckling Interview, February 7,
2009. CO Linde, Warden Law, Assistant Warden Ivins, and Shift Supervisor Taft all
state that Meckling would not have the authority to declare an extension, as only the Shift
Supervisor or the Administrative Duty Officer (ADO) were authorized to alter the
building schedule. Further, Linde, Ivins and Taft all stated that, to their knowledge, no
extension was ever authorized on November 16, 2008. During a second interview on
May 4, 2009, Chaplain Meckling was less certain of whether he ever indicated to inmates
they could have an extended sweat, and he also stated that any such extension would have
to be approved by the Shift Supervisor. Mecklingx Interview, May 4, 2009. CO Linde has
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stated that the inmates did not obey his command to begin packing up, so he notified
Shift Supervisor Taft. Taft arrived and ascertained that the inmates were complying,
although Linde told him that the inmates had refused to leave prior to Taft coming onto
the scene. Two more COs were called in to assist Linde with pat down searches. Taft
Interview, April 16, 2009. Taft, in his April 16, 2009 interview, stated that Assistant
Warden Ivins instructed him that disciplinary write-ups should occur. The incident
ultimately led to about 20 disciplinary write-ups — all of the inmates that participated in
the sweat that day. No CCC staff interviewed, including long-time staffers, could recall a
similar mass write-up except in a violent situation which occurred in 2008 and resulted in
injuries to COs.

Although there are some inconsistencies in testimony, the information learned by
the team indicates as follows with regard to the November 16 incident: Chaplain
Meckling was late in starting the ceremony and may have told some of the inmates they
could have extra time for the sweat. Multiple inmate disciplinary reports indicate that the
inmates believed they had until 3:15 to end the sweat ceremony. CO Linde, Shift
Supervisor Taft, and the ADO for that day, Assistant Warden Ivins, were not made aware
that Chaplain Meckling may have indicated the sweat could be extended. No extension
was authorized by any appropriate CCC official. The exact exchange between CO Linde
and the Pipe Carrier John Knows His Gun is not known, but it is clear that Linde thought
he was ordering an immediate cessation to activities, and Knows His Gun thought they
were being warned to “wrap things up” — meaning finish up the ceremony. After Shift
Supervisor Taft arrived on the scene the inmates began breaking down the lodge.
Assistant Warden Ivins instructed Taft that disciplinary reports should be prepared for all
of the inmates at the sweat. Taft and Linde worked together to prepare approximately 20
disciplinary reports.’

Allegations of Retaliation

The inmates and ACLU allege that CCC has retaliated against them for reporting
incidents. Griffing letter, December 16, 2008, A8. Warden Law flatly denies retaliation
and has written that “our facility has no tolerance for retaliation through official process
[sic].” Law Memo, December 18, 2008, A39. In his memorandum, Mr. Johnson stated
there was no evidence to support the allegation of retaliation. Johnson Memo, December
16, 2008, A43. Mr. Vollrath wrote, “In order for the use of disciplinary action to be
considered retaliatory, the action taken would have to be without merit and I could find
no actions that would meet that criteria.” Vollrath Memo, December 16, 2008, A33. The
team presents here the information it learned during the investigation, but notes that
follow up interviews with the inmates on these issues were prohibited by ACLU
attorneys. Based on the information obtained thus far, the team cannot reach any
conclusion as to whether retaliation did or did not occur.

7 The exact number of disciplinary reports is unclear. CO Linde states that he wrote up 23 reports. The
shift report indicates that 22 reports were written. Assistant Warden Ivins during his interview indicated 21
reports were written. The team was given a total of 17 formal reports and 3 other written statements from
inmates, for a total of 20,
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(1) November 16, 2008 Sweat Lodge and Disciplinary Write-ups

Given the proximity in time to the initial ACLU visit to the facility on November
13, 2008, the team carefully scrutinized the incident of November 16 which resulted in
disciplinary write ups for all of the inmatés who attended the sweat lodge on that day.
Pipe Carrier Knows His Gun wrote that he believed CO Linde was merely giving notice
that it was “close to wrap up time.” Disciplinary Appeal, John Knows His Gun,
November 25, 2008, A264. A witness to the verbal exchange between Linde and Knows
His Gun wrote that Knows His Gun never refused to follow a direct order and that CO
Linde was rushing the inmates “when it was not even time for us to leave.” Incident
Statement of Jimmie Bryan, November 16, 2008, A267. Many inmates stated during the
disciplinary process that they did not hear a direct order and that they were on their last
round of the sweat. Disciplinary Hearing Reports, A246-A303. The team interviewed
the Disciplinary Hearings Officer (DHO), Mr. Robert “JJ”” Johnson, on February 24,
2009. Mr. Johnson stated that during the hearings on the November 16 incident, he
determined that seven inmates were inside the sweat lodge when CO Linde told Pipe
Carrier Knows His Gun to “wrap up” the sweat. When asked how he determined who
was inside the lodge, DHO Johnson stated that the information came from one inmate
that attended the ceremony, and that some of the other inmates confirmed the
information. All of the inmates that were presumably outside of the sweat lodge were
then found guilty of disciplinary infractions. However, Shift Supervisor Ken Taft wrote
in his November 16, 2008 “Incident Statement” that after he arrived at the sweat lodge
the top was removed by inmates and he saw approximately 15 inmates inside the lodge,
not seven as was concluded by DHO Johnson. Incident Statement of Ken Taft, November
16, 2008, A308. Further, in a document produced on February 3, 2009, CO Linde states
that there were 6-8 inmates outside of the “hut.” See Employee/Civilian-Incident
Statement of Marvin Linde, February 3, 2009, A314. This would mean that
approximately 15 inmates were inside the lodge. Further, DHO Johnson stated that he
never reviewed video footage of the sweat that day. Johnson Interview, February 24,
2009.

The documents and interviews concemning the disciplinary review process after
the November 16 sweat leave many questions unanswered. During his interview, DHO
Johnson stated that he was given no information by any party about whether an extension
was authorized by Chaplain Meckling. The Chaplain was never brought in as a witness
in the disciplinary hearings or asked about his involvement. Meckling Interview, May 4,
2009. The CCC did not investigate why so many inmates clearly believed they were
within the allotted time limit. See Disciplinary hearing documents, A247-A303. Further,
the written statements of Shift Supervisor Taft and CO Linde were not taken into
consideration in determining who was in the lodge and video footage was not reviewed
by the DHO.
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(2) Treatment of John Knows His Gun

On November 30, 2008, approximately two weeks after the incident at the sweat
lodge, John Knows His Gun was disciplined with a total of 45 days in administrative
segregation after an exchange with Chief of Unit Management Ron Sturchio in the
cafeteria and hallway. During his interview, Mr. Knows His Gun stated that kinnikinnick
was shown to him by Chaplain Meckling earlier in the day, for use in the sweat lodge.
The material looked like a bad mixture that could not be put in the pipe for ceremonial
use in the sweat lodge. Mr, Knows His Gun stated that the Chaplain told him to notify
Sturchio about his concerns.® When Knows His Gun told Sturchio about the kinnikinnick
and said that the mixture was unusable, Sturchio responded that Knows His Gun was
going to be removed from his position as Pipe Carrier due to the November 16 incident at
the sweat lodge. Knows His Gun stated that he asked Sturchio to put this in writing, at
which point someone told him to sit down or he would be put in the hole. Knows His
Gun went back to the Chaplain’s office and then into the hallway, where he told his sweat
lodge set up crew that there would be no pipe that day because of the bad mixture. See
also Disciplinary Appeals of John Knows His Gun, December 1, 2008, A323-A324.
Sturchio then confronted him in the hallway and accused him of “starting a riot.” Taft
was called in by Sturchio whereupon Sturchio said, “Lock this son of a bitch up,” and
Taft brought Knows His Gun to Medical prior to placement in administrative segregation.
Interview with John Knows His Gun, February 6, 2009.

Chief of Unit Management Sturchio’s account of this incident differs somewhat
from the account of Knows His Gun. In his November 30, 2008, “Incident Statement,”
Sturchio writes that after Knows His Gun confronted him about the kinnikinnick and said
he would have the other inmates write to the ACLU, Sturchio “told inmate Knows His
Gun that he is probably going to be removed as the pipe carrier due to his major write up
he received and was guilty of approx. two weeks ago for causing issues out in sweat
lodge. ” Sturchio then told Knows His Gun to “move away from me and go sit down.”
Sturchio also warned Knows His Gun that he was “being flagrant” and that if he
continued, he would be placed in SMU. The Sturchio statement then recounts that
Knows His Gun confronted him again, more aggressive in his stance, and then went into
the hall to have a discussion with other inmates about getting Sturchio fired, including
threats of an ACLU. law suit. Sturchio Incident Statement, November 20, 2008, A315.
Sturchio stated during his interview that he told Knows His Gun to stop forming an
‘“unauthorized group,” and eventually called in Taft to “lock the son of a bitch up” and
take him to administrative segregation. During his interview, Sturchio stated that he did
~ not ever feel physically threatened by Knows His Gun. He also stated he did not know
the significance of the Pipecarrier in Native American religion. He stated that he knew
that the Pipecarrier is selected from amongst the inmates, and not by the facility. Finally,
Sturchio stated that it is understandable that Knows His Gun would be upset concerning
the statement about removal as the Pipecarrier. Stuchio Interview, February 25, 2009.
Knows His Gun was disciplined with 25 day in administrative segregation for a 4109
(“flagrant disobedience”), and with an additional 20 days for 4207 (unauthorized group).

# Chaplain Meckling, during his May 4, 2009 interview, vehemently denied sending Mr. Knows His Gun to
Sturchio. Meckling said that he told Knows His Gun not to see Sturchio.
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(3) Treatment of Frost, Young, and Chiefstick

Darryl Lewis Frost, AO#2023818, Adrian Young AO#41499, and Jason
Chiefstick AO#45861 allege that the CCC has discriminated against them based on race.
Mr. Frost and Mr. Young allege that they were unjustly accused of fighting with each
other. When the CCC Disciplinary Hearings Office found them “not guilty” of fighting,
Chief Security Officer Busby reversed the decision, finding them “guilty” without
evidence, and eliminating their clear conduct status. Human Rights Bureau filings,
A325-A345. Mr. Chiefstick alleges that he was unfairly disciplined after the discovery of
“pruno” that his roommate had snuck into their cell. Chiefstick Interview, February 6,
20009.

The allegations of Frost and Young were investigated by the Human Rights
Bureau, which made a finding of “no reasonable cause” to believe unlawful '
discrimination occurred. HRB Case No. 0085013313, A336; HRB Case No.
0085013296, A345. The HRB Final Investigative Report indicates,

CCC states Frost’s decision was overturned due to new evidence that he was in
fact involved in a fight with inmate Young. Busby stated that Frost also admitted
to the fight and asked to “make a deal” with him to drop the charges. CCC
articulates a legitimate non-discriminatory reason for overturning Frost’s
decision.

HRB Case No. 0085013313, A336.

The investigative team questioned DHO Johnson and Chief of Security Busby
with regard to the allegations of Frost and Young. DHO Johnson stated that he found
Frost and Young “not guilty”’ because no affirmative proof was presented during the
initial hearing indicating that a fight took place. Mr. Johnson stated that Frost and Young
later admitted to Chief of Security Busby that they had a fight. Johnson Interview,
February 24, 2009. Chief of Security Busby also stated that Frost and Young both
admitted to the fight, and that Frost attempted to make a deal with him if he would allow
the “not guilty” decision to stand. Chief of Security Busby stated to investigators that he
does not make deals with inmates, and therefore reversed the “not guilty”” decision.
Busby Interview, February 7, 2009. Busby also presented photographs of Young and
Frost taken at the time of the alleged altercation. The injuries appeared to investigators to
be consistent with injuries sustained in a fight.

The allegations of Frost, Young and Chiefstick could not be followed up on due

to ACLU’s prohibition on further inmate interviews. It cannot be conclusively
determined from this information whether discrimination or retaliation took place.
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No Access to an Qutside Native American Spiritual Leader

The ACLU alleges that “the participants no longer are allowed a spiritual advisor

who can participate in the ceremony with them.” Griffing Letter, December 15, 2008,
A8. Inmate grievances request the presence of an outside spiritual advisor. See, e.g.,
Weaving Informal, November 19, 2008, A131; Frost Informal, August 11, 2008, A175;
Frost Grievance, August 22, 2008, A176; Frost Grievance Appeal, September 22, 2008,
A178. Written and verbal responses of the CCC and DOC are consistent in explaining
that attempts have been made to recruit a volunteer spiritual advisor, but that these

- attempts have been, for the most part, unsuccessful. See, e.g., Twedt Informal, August
14, 2008, A187 (in which Chaplain Meckling writes, “I have tried over the last year and a
half to have a Native American Religious Advisor come to the facility but there has been
issues with money and other means of supporting their coming. I will continue to seek an
advisor”). Chaplain Meckling stated during his interview that he facilitates eight
different religions in the facility, one of which is the Native American religion. His job is
to bring in volunteer pastors and religious leaders for the inmates, rather than function
directly as a pastor to the inmates. He has had difficulty finding a Native American
spiritual advisor willing to consistently come and assist with the sweat lodge. Chaplain
Meckling stated that Don Fish, a Blackfeet traditionalist and chemical dependency
‘counselor, came into the sweat as a volunteer during a period of time in the fall of 2008.
Meckling Interviews, February 7, 2009, May 4, 2009.

The difficulty in recruiting an outside Native American spiritual coordinator was
discussed during the interview of Mental Health Coordinator William Dilworth. Mr.
Dilworth, who states he is part Osage, said that he has received instruction from a
Blackfeet elder concerning American Indian religion, and that he is a Pipe and Bundle
carrier. Mr. Dilworth further stated that he has been taught that under traditional
American Indian teachings, inmates are not entitled to participate in the sweat lodge at
all, due to their crimes. Mr. Dilworth stated that he has told this to the inmates, and that
the inmates were upset with the information. Dilworth Interview, April 16, 2009.
Teammates Andrew Huff (Chippewa Cree) and Jennifer Perez Cole (Assiniboine) have
never heard of this restriction on the sweat lodge, and contacted selected American Indian
leaders to ask whether such a restriction actually existed. State Senators Jonathan Windy
Boy (Chippewa Cree) and Sharon Stewart-Peregoy (Crow) both stated that, while there -
are variations in traditional practices amongst tribes, there is no general tradition of
barring inmates from the sweat lodge, and in fact, the sweat lodge is very often part of a
healing process beneficial to inmates. Blackfeet traditionalist Don Fish also stated that
there is no blanket rule barring those who have committed crimes from entering the sweat
lodge, although in some traditions people who have committed sex ‘crimes against
children are not allowed into the lodge. Assiniboine traditionalist Roger White, Jr., stated
that everyone is welcome in the sweat lodge, and restricting entry to the lodge is not
good.

Don Fish confirmed that he assisted with the sweat lodge ceremony and also
stated that he told Meckling he was willing to continue coming to the sweat. Mr. Fish
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stated that Chaplain Meckling has not contacted him to invite him back up to the sweat
lodge ceremony. 7 elephone Conversation with Don Fish, April 17, 2009. During his
May 4, 2009, interview, Chaplain Meckling confirmed that he has not contacted Mr. Fish
in several months. Meckling Interview, May 4, 2009.

IV, CONCLUSION

The team submits this Report to the Department of Corrections for review and makes
itself available for follow up as necessary,

DATED this /s)fﬁday of May, 2009.
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